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(i) 


QUESTIONS PRESENTED 


1. Did the Trial Court abuse its discretion in dismissing 
this action under Local Rule 13 for alleged failure to pros- 
ecute? 


2. Did the Trial Court have the right, under the circum- 
stances of this case, to enter an order dismissing this action 
sua sponte with prejudice insofar as future District of Co- 
lumbia proceedings are concerned? 


(iti) 


INDEX 
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STATEMENT OF THE CASE 


I. The District Court abused its discretion in 
punishing plaintiff for the District Court 
Clerk’s own default and failure in sending 
out the notice required by Rule 13 of that 
Court 

. The District Court violated its own Rule 13 
in ordering this action dismissed with preju- 
dice to plaintiff's right to sue again in the 
District of Columbia 

. If the District Court had discretion in the 
premises, its order of dismissal with preju- 
dice in the District of Columbia constituted 
an abuse of such discretion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,219 


H. GABRIEL MURPHY, 
Appellant, 


Vv. 


WASHINGTON AMERICAN LEAGUE 
BASE BALL CLUB, INC., ET AL., 
Appellees. 


APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This appeal is taken from a final order of the United States 
District Court for the District of Columbia entered on May 
24, 1967 (J.A. 6, 45) which denied appellant’s motion to 
vacate a pro forma dismissal of this action without preju- 
dice for failure to prosecute. Such dismissal was first en- 
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tered by the Clerk of the District Court under Local Rule 
13 and the dismissal was sua sponte expanded by the Dis- 
trict judge to a dismissal with prejudice insofar as further 
proceedings in the District of Columbia are concerned. No- 
tice of appeal was duly filed on June 16, 1967 (J.A. 7, 45). 
Jurisdiction of this Court is invoked under the Act of Oc- 
tober 31, 1951, Ch. 655, Sec. 48, 50(a), 65 Stat. 726, 727, 
28 U.S.C. 1291, 1294. 


STATEMENT OF FACTS 


Plaintiff’s allegations of fact on the merits of this action 
are thoroughly discussed by this Court in its opinion found 
in H. Gabriel Murphy v. The Washington American League 
Base Ball Club, Inc. et al., 116 U.S. App. D.C. 362 (1963). 
In the interest of brevity for the purposes of this appeal, 
these facts are summarized as follows: 


The Washington American League Base Ball Club, Inc., 


defendant corporation, is a District of Columbia Corpora- 
tion. The plaintiff-appellant, H. Gabriel Murphy, who is 
also a resident of the District of Columbia, owns more than 
40% of the voting stock in the defendant corporation, and 
is thereby the largest single stockholder of the corporation. 


Plaintiff’s cause of action involves a primary claim on his 
own behalf and also a minority stockholder’s derivative claim 
brought against the corporation and its directors. Plaintiff 
also sought to void the acquisition of certain stock by several 
of the individual defendants and to challenge certain salary 
increases voted by the board of directors of the corporation 
to themselves and to others for their services as officers and 
employees. 

The defendant directors, Calvin Griffith and his sister 
Thelma R. Haynes, who have not been served with process 
in the action, control (through a voting trust) some 51% of 
the stock of the corporation, and are its president and vice- 
president respectively. At the time of the alleged wrong- 
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doing, they were also members of the board of directors 
along with defendants Joseph W. Haynes (now deceased), 
Eugene V. Young and Oswald L. Bluege. 


The complaint alleges that the defendants Calvin Griffith 
and Thelma R. Haynes have used their control of the de- 
fendant corporation to completely dominate the board of 
directors and to operate the defendant corporation as a 
“close corporation” for the sole benefit of the individual 
defendants and to the irreparable injury and prejudice of 
appellant and other minority shareholders. The complaint 
also alleges that the above named defendants maintained 
their voting control over the corporate defendant solely by 
reason of their wrongful acquisition of certain stock, and 
that they have wrongfully used their control to breach the 
fiduciary duties and Obligations which they owed to the 
appellant and other minority shareholders. 


In late 1960 and early 1961, over appellant’s objections, 
the corporation moved its major league base ball franchise 
and its headquarters from Washington, D. C. to Minnesota. 
(See Murphy y, Washington American League Base Ball Club, 
105 U.S. App. D.C. 378 (1959) and 110 U.S. App. D.C. 334 
(1961). With the exception of appellee, Eugene V. Young, 
a director and the company’s treasurer, who remained in 
the District of Columbia, the officers, directors, and princi- 
pal employees also moved to Minnesota. However, the ball 
club, thereafter known as the Minnesota Twins, has come to 
Washington a number of times each year for scheduled major 
league games with the Washington Senators. This action 
was filed on September 20, 1961. 


Plaintiff alleges that ever since this suit was filed the indi- 
vidual defendants, (other than Eugene V. Young, who was 
personally served in the District of Columbia) have purpose- 
fully, deliberately and so far successfully avoided service of 
Process. (J.A. 29) Ever since the complaint was filed, the 
appellant has diligently attempted to serve all defendants, 
and in an effort to obtain service of process on the unserved 
defendants the appellant requested the trial court to appoint 
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a special process server. The trial court acceded to this re- 
quest and on July 3, 1962 appointed Hugh W. Duffy as spe- 
cial process server in this action. Since his appointment the 

special process server has made repeated and continuous 

efforts to serve the individual defendants (J.A. 29). These 
efforts included actions taken by the process server during 
the six months prior to the dismissal of this action. (J.A. 

29) 


Despite the intense efforts of counsel for appellant and 
Mr. Duffy to serve all the defendants, an unfortunate mis- 
understanding arose between counsel and Mr. Duffy as to 
who would be responsible for the future periodic issuance 
of the alias summonses. As a result of this misunderstand- 
ing, counsel for appellant, thinking Mr. Duffy would obtain 
the reissuance of the summonses and Mr. Duffy thinking 
counsel would, allowed the time prescribed by Rule 13 of 
the local District Court rules (relating to action or lack of 
action constituting failure to prosecute) to expire, and on 
October 24, 1966 the Clerk of the District Court dismissed 


the action under said Rule 13, as of October 20, 1966. (J.A. 
5) 


Prior to the dismissal, the appellant did not receive the 
one month preliminary warning notice required to be sent 
to counsel by Rule 13, though he had on all previous occa- 
sions received such notice and had, on all other occasions, 
immediately complied with said Rule. 


On October 31, 1966, one week after appellant had re- 
ceived notice of the dismissal, counsel for appellant filed a 
motion in the District Court to vacate the local Rule 13 dis- 
missal and to reinstate the action. Accompanying the mo- 
tion to vacate were the affidavits of Daniel Webster Coon, 
co-counsel for the appellant (J.A. 30) and Hugh W. Duffy, 
special process server in this cause (J.A. 29). 

Appellees filed their opposition to appellant’s motion to 
reinstate on November 4, 1964 (J.A. 5, 27) and pursuant 
to local Rule 9(a)(4) of the United States District Court for 
the District of Columbia the matter was referred to the pre- 
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trial examiner for a hearing and for the examiner’s recom- 
mendations to the District Court. 


The pretrial examiner held a hearing on this question on 
December 9, 1966 and on the same date recommended to 
the Court that the motion to vacate the dismissal for failure 
to prosecute be granted and that the case be reinstated and 
“treated as ‘called’ as of December 9, 1966.” (J.A. 6, 31) 


On December 14, 1966, appellees filed objections to the 
recommendations of the pretrial examiner (J.A. 6) anda 
hearing was held before the District Court on January 17, 
1967. As a result of this hearing, the District Court sus- 
tained the appellees’ objections to the recommendations of 
the pretrial examiner and denied appellant’s motion to va- 
cate the Rule 13 dismissal entered by the Clerk of the Dis- 
trict Court which was without prejudice. In addition, the 
District Court, sua sponte, went further than was contem- 
plated by Rule 13 and on January 17, 1967 entered an or- 
der which provided that this action would stand dismissed 
with prejudice as of June 1, 1967, unless prior to that date 


the plaintiff effected service of Process on all defendants 
against whom relief was then sought. (J.A. 6, 38) 


Subsequently, at the request of counsel for the appellant, 
the trial court held a hearing on May 24, 1967, on a mo- 
tion to modify the order which had been entered January 
17, 1967. As a result of this hearing, the trial court quali- 
fied the January 17 order by restricting the application of 
the term “with prejudice” to future proceedings in the Dis- 
trict of Columbia and dismissed the action without preju- 
dice to plaintiff’s right to pursue his remedy in any other 
forum which has jurisdiction over the defendants. (J.A. 6, 
45) 

On June 16, 1967 appellant filed a timely notice of ap- 
peal from this dismissal order of May 24, 1967. (J.A. 7, 45) 
It is this order which is presently before this Court for re- 
view. 


6 
RULES INVOLVED 


Rule 60(b) Federal Rules of Civil Procedure: 


“MISTAKES; INADVERTENCE; EXCUSABLE NEGLECT; NEW- 
LY DISCOVERED EVIDENCE; FRAUD, Etc. 


On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: 
(1) mistake, inadvertence, surprise, or excusable neglect; 
* * * or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) 
not more than one year after the judgment, order, or pro- 
ceeding was entered or taken. A motion under this sub- 
division (b) does not affect the finality of a judgment or 
suspend its operation. This rule does not limit the power 
of a court to entertain an independent action to relieve 
a party from a judgment, order, or proceeding, or to grant 
relief to a defendant not actually personally notified as 


provided in Title 28, U.S.C.,§ 1655, or to set aside a judg- 
ment for fraud upon the court. * * *” 


Rule 13(a) of the civil rules of the United States District 
Court for the District of Columbia is quoted at page 12. 


STATEMENT OF POINTS 


I. The District Court abused its discretion in punishing 
plaintiff for the District Court Clerk’s own default and fail- 
ure in sending out the notice required by Rule 13 of that 
Court. 


II. The District Court violated its own Rule 13 in order- 
ing this action dismissed with prejudice to plaintiff's right 
to sue again in the District of Columbia. 

Ill. If the District Court had discretion in the premises, 
its order of dismissal with prejudice in the District of Co- 
lumbia constituted an abuse of such discretion. 
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SUMMARY OF ARGUMENT 


The factors giving rise to the pro forma dismissal meet 
the test of “excusable neglect” under Rule 60(b)(1) and the 
trial court’s failure to unconditionally reinstate this action 
constitutes an abuse of discretion. 


The trial court’s treatment of the Clerk’s dismissal consti- 
tuted a reinstatement of this action. This reinstatement was 
proper and was indicative of the trial court’s view that the 
factors resulting in the Rule 13 dismissal were excusable. 
However, having reinstated the action, the court then went 
further, sua sponte, and ordered that the reinstated action 
would stand dismissed with prejudice under a condition sub- 
sequent which, under the circumstances, was impossible for 
appellant to meet. The condition subsequent should be con- 
sidered separate and apart from the court’s reinstatement of 
the action, and as such was clearly unreasonable and arbi- 
trary, and in violation of the court’s own Rule 13 under 
which the original dismissal was made, without prejudice. 


Finally, if the action of the trial court in its sua sponte 
dismissal with prejudice is based on its inherent power and 
not on local Rule 13, the court abused that discretion since 
there is no evidence either of intentional dilatory tactics by 
appellant or appellant’s counsel or prejudice resulting to the 
appellees or to the unserved defendants from the uninten- 
tional delay. In any event, such delay was due solely to 
the unserved defendants’ deliberate attempts to prevent this 
cause from coming to trial on the merits. 
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ARGUMENT 
I 
The District Court abused its discretion in punishing 
plaintiff for the District Court Clerk’s own default 
in failing to send out the notice required by Rule 
13 of that Court. 


A. 


The purpose of local Rule 13 of the District Court is to 
require the parties to exercise reasonable diligence to bring 
the action to trial so that the Court’s docket is not unduly 
clogged. An obvious corrollary implication of the rule is 
that a party who does not have control of a factor result- 
ing in delay will not incur court sanctions for such delay. 


The failure of the appellant to comply with the require- 
ments of Rule 13 resulted in a delay of only eleven days, 
i.e. the time intervening between the automatic dismissal 
and the date when the motion to reinstate was filed. Cer- 


tainly this is not such a long period of time as would preju- 
dice the rights of any of the defendants. 


The instant case is not one where there has been an in- 
tentional delay and cluttering of the lower court’s docket. 
Rather it is a case where the appellant inadvertently fell vic- 
tim to circumstances which had but a slight delaying effect. 
As a result of a misunderstanding with the special process 
server, and of the clerk’s own failure to send out the warn- 
ing notice specifically required by Rule 13, the prescribed 
time required by Rule 13 expired without the appellant 
having taken the necessary action to meet the requirements 
of this rule. (J.A. 29, 30) 


Even though subparagraph (b) of Rule 13 provides that 
the clerk’s failure to give the thirty day notice which the 
rule requires will not stay the operation of the rule, the 
clerk’s failure must be considered as a factor compounding 
the misunderstanding between counsel and the special process 
server which ultimately resulted in the dismissal of the ac- 
tion. 
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When considered inlight of the plaintiff’s past diligence, 
these factors would, under any other conditions, meet the 
tests of “excusable neglect”, found in Rule 60(b)(1) or “for 
any other reason” as found in Rule 60(b)(6) of the Federal 
Rules of Civil Procedure. 


The actual effect of the trial court’s action in the instant 
case, whether, such action was predicated on local Rule 13, 
Rule 41 of the Federal Rules of Civil Procedure or on Slav- 
itt v. Meader, 107 U.S. App. D.C. 396 (1960), is that this 
action now stands dismissed in the District of Columbia be- 
cause of an inadvertent misunderstanding between counsel 
and the special process server. Such a harsh result or penal- 
ty against a party for conduct which is not directly his, is 
not looked upon with favor by Federal Courts of Appeals. 
In the case of Radack v. Norwegian American Line Agency, 
Inc., 318 F.2d 538 (2d Cir. 1963), the Court held that Rule 
60(b)(1) is an appropriate remedy where an action is dis- 
missed as a result of counsel’s failure to comply with local 
tules of Court, when such failure is precipited by or follows 


-a failure to receive notice, notwithstanding the fact that 
such notice was not required. This Court has indicated 
that such a result should be the law in this jurisdiction. 
See L. P. Steuart Inc. v. Matthews, 117 U.S. App. D.C. 
279 (1964). 


The pretrial examiner, to whom the matter of reinstate- 
ment was referred for recommendation, recognized the 
equitable principles referred to above when he recommended 
to the Court that the action be reinstated. The trial judge, 
however, failed to adopt this recommendation or the equita- 
ble principles set forth in the Radack and Steuart cases. 


The Rule 13 dismissal under the circumstances of this 
case, was too drastic and a clear abuse of the Court’s inher- 
ent powers. Courts have, and should have, a wide discre- 
tion as to penalties for failure to prosecute. Yet, they should 
not exaggerate the importance of local rules through inap- 
propriate, over-rigorous sanctions imposed for inadvertent 
infractions of such rules. Should counsel in this case be 
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found at fault, the proper sanction, if one is deemed neces- 
sary, is not to deprive an innocent litigant of his day in court, 
but rather to discipline the attorney involved. Woodham v. 
American Cystoscope Co., 335 F.2d 551 (Sth Cir. 1964) 
(listing certain alternative modes of discipline against the 
attorney); Meeker v. Rizley, 324 F.2d 269 (10th Cir. 1963). 
It seems clear that the judicious use of such measures would 
be sufficient to promote greater care in complying with the 
rules of the court. In directing himself to the point at issue 
in the instant case, Justice Black, speaking for the court in 
Berman v. United States, 378 U.S. 530, 12 L.Ed.2d 1012 
(1964) was emphatic in his pronouncement that “any civil- 
ized system of judicial administration should have enough 
looseness in the joints to avert gross denials of a litigant’s 
rights growing out of his lawyer’s mistake or even negligence 
in failing to file the proper kind of pleading at precisely the 
proper moment.” Although that case was a criminal action, 
Justice Black cites his dissenting opinion in Link v. Wabash 
R.R. Co., 370 U.S. 626, 81 L.Ed.2d 734 (1961) and inti- 
mates that the above view is applicable to both civil and 
criminal cases. 

Standing in the midst of appellant’s record of thorough 
preparation and diligence, a sole inadvertent paper-filing mis- 
take has resulted in the frustration of the purpose of our 
courts of law,—hearing the presentation of valid claims for 
redress against others. Before denying a person this sacred 
and guaranteed right, a court should have “pure and perfect 
grounds.” Sykes v. United States, 290 F.2d 555 (9th Cir. 
1961). 


B. 


Under the District Court’s Rule 13 the pretrial examiner’s 
recommendation for reinstatement of an action which has 
been dismissed under Rule 13 does not become effective (if 
a party objects to the recommendation) until the District “ae 
Court, itself, approves the recommendation after a hearing 
on the objections. 
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In the instant case the Clerk dismissed the action as of 
October 20, 1966. Yet the lower court’s order of May 24, 
1967, here appealed from, and its order of January 17, 
1967, which the May order modified, provide that the action 
will “stand dismissed with prejudice (later modified to mean 
only in the District of Columbia) as of June 1, 1967, unless 
prior to that date the plaintiff shall effect service of the 
summons and amended complaint herein upon all of the de- 
fendants against whom relief is then sought.” 


But having reinstated the action, even though the reinstate- 
ment may be deemed to be subject to,a condition subsequent, 
it is clear that the Court was of the opinion that the factors 
giving rise to the pro forma dismissal were excusable, and 
that the delay in obtaining service of process was the sole 
reason for requiring the condition of service on all defend- 
ants by June 1, 1967. 

Having vacated the Rule 13 dismissal, any subsequent dis- 
missal must be predicated on reasonable and just grounds; 
and the question immediately arises as to whether or not 


the requirement of effecting service on the unserved defend- 
ants by June 1, 1967 was a reasonable and fair condition. 
The appellant submits that such a condition is unreasonable 
and that a dismissal, especially a sua sponte dismissal with 
prejudice, based upon such a condition is arbitrary and ca- 
pricious. 


The plaintiff has no control over the movements of the 
unserved defendants and cannot require them to enter the 
District of Columbia. Indeed, having deliberately remained 
outside the District of Columbia since the commencement 
of this suit, notice of the court’s order that these defendants 
need remain out of the District for only five more months 
at which time they would be forever free of any accounting 
for the alleged unlawful acts set forth in the complaint, was 
a clear incentive to these defendants to continue to evade 
service for this limited additional period. 


It is submitted that this action of the trial court in im- 
posing upon appellant a condition to the prosecution of his 


12 


suit that he obtain service within a limited time was arbi- 
trary and capricious in law and should not be endorsed by 
this court. 


Furthermore, it is submitted that the action by the trial 
court was without justifiable legal grounds and was arbitrary 
and capricious. Therefore, on the foregoing grounds alone 
the decision of the trial court should be reversed. 


vit 
The District Court violated its own Rule 13 in order- 
ing this action dismissed with prejudice to plaintiff's 
right to sue again in the District of Columbia. 


Rule 13(a) of the local rules of the United States District 
Court for the District of Columbia provides as follows: 


“(a) DISMISSAL WITHOUT PREJUDICE: NOTICE OF 
WARNING. If a party seeking affirmative relief fails 
for six months from the time action may be taken 
to comply with any law, rule or order requisite to 
the prosecution of his claim, or to avail of a right 
arising through the default or failure of an adverse 
party, or take other action looking to the prosecu- 
tion of his claim, or to file a certificate of readiness 
under Rule 11(d) within six months of the date the 
action is called on the call of the civil calendar, the 
complaint, counterclaim, cross-claim, or third-party 
complaint of said party, as the case may be, shall 
stand dismissed without prejudice, whereupon the 
Clerk shall make entry of that fact and serve notice 
thereof by mail upon every party not in default for 
failure to appear, of which mailing he shall make an 
entry. One month prior to the termination of the 
six month period the Clerk shall warn the dilatory 
party by mail that his claim will stand dismissed if 
he fails to comply with this rule, making an entry 
in the docket of the mailing.” 


It is quite clear that a dismissal by the clerk under this 
rule is “without prejudice.” Notwithstanding this clear limi- 
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tation on such a dismissal, the trial court, upon the hearing 
of appellees’ objections to the pretrial examiner’s recom- 
mendation that the action be reinstated, acted to reinstate 
the action on a condition which required the plaintiff to 
serve all defendants not previously served or have the entire 
cause of action dismissed with prejudice insofar as future 
Proceedings in the District of Columbia are concerned. 


The effect of tas Court’s action is to expand a dismissal 
without prejudice to a dismissal with prejudice. It is sub- 
mitted that such a ruling by the trial court is in direct con- 
flict with the Court’s own rules. See the opinion of this 
Court in Zaroff v. Holmes, __ F.2d __, decided May 18, 
1967, Docket No. 19983. 


Opinions by this Court holding that the District Court 
must follow and be bound by its own rules are too numer- 
ous to cite. However, it is clear that the action of the trial 
court in the instant case is in direct violation of its own 
Rule 13, and such action should be reversed by this Court. 


il 
If the District Court had discretion in the premises, 
its order of dismissal with prejudice in the District 
of Columbia constituted an abuse of such discretion. 


It is not exactly clear, from a reading of the transcript of 
the hearing held by the trial court on May 24, 1967, under 
what authority the trial court dismissed the action (J.A. 44). 


However, if the trial court dismissed this action sua spon- 
te pursuant to the holding by this Court in the case of Slay- 
itt v. Meader, 107 U.S. App. D.C. 396 (1960) (J.A. 44), it 
abused its discretion. 


Admittedly, the Meader decision expresses the view that 
the District Court has the inherent power, in certain very 
limited instances, to dismiss a cause of action for failure to 
prosecute provided it acts “within the bounds of sound dis- 
cretion...” Thus, as a majority of the Supreme Court 


14 


pointed out in Link v. Wabash R.R. Co., 370 U.S. 626, 8 
L.Ed.2d 734 (1961), sua sponte dismissals are only proper 
where the dismissing courts are “acting on their own initia- 
tive, to clear their calendars of cases that have remained 
dormant because of inaction or dilatoriness of the parties 
seeking relief.” (Emphasis added.) 


When the United States Court of Appeals. for the Second 
Circuit was faced with a sua sponte dismissal of an action in 
circumstances similar to the case at bar it ruled that the dis- 
missal was erroneous. In Waterman yv. Nelson, 177 F.2d 965 
(2d Cir. 1949), the Court held that a sua sponte dismissal by 
the trial court on the ground that the plaintiff had not served 
all defendants was an abuse of discretion and that the cause 
should be reinstated. 


In the Court below, appellees relied on the so-called sec- 
ond Waterman case, Waterman v. Nelson, 195 F.2d 523 (2d 
Cir. 1952), to support their contention that a sua sponte 
dismissal with prejudice for failure to effect service on cer- 
tain defendants was proper. (J.A. 40). There, however, the 


dismissal was a dismissal under Rule 41(b) resulting from a 
motion made by the defendant. In the case at bar, the ap- 
pellees made no such motion before the trial court. 


The two Waterman opinions referred to above recognize 
the fact that a sua sponte dismissal with prejudice (contrasted 
with a local court rule, i.e. Rule 13, or a Rule 41(b) dismis- 
sal) is the most harsh and severe penalty in a court’s arsenal 
since it is based on the court’s own motion. 


The first Waterman decision made it clear that the District 
Court was not justified in dismissing the action sua sponte 
as to certain defendants who were not served with service 
of process and had not appeared or asked for relief. Other 
decisions have reiterated the impropriety of a dismissal with 
prejudice as to certain defendants who, through no fault of 
the plaintiff, were not served with process. See Lyford v. 
Carter, 274 F.2d 815 (2d Cir. 1960). 


Because such action by the Court is so drastic and harsh, 
it should, in fairness and justice to all parties who come be- 
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fore the court, be limited to those cases where a party has 
intentionally or deliberately proceeded in a dilatory fashion. 


The above cited decisions are consistent with the trend of 
cases which limit sua sponte dismissals with prejudice as well 
as the vast majority of decisions affirming dismissals under 
Rule 41(b) to situations involving deliberate and conscious 
disobedience of an order of the court./ 


In Link v. Wabash R.R. Co., 370 U.S. 626, 8 L.Ed.2d 
734 (1961), the Supreme Court, by a sharply divided Court, 
upheld a dismissal with prejudice for want of prosecution; 
but the Court made it clear that its decision was based sole- 
ly on the several deliberate or grossly negligent failures of 
the plaintiff or his counsel to comply with orders of the trial 
court. The Court was careful to point out that it was not 
deciding whether the unexplained absence from a pretrial 
conference would alone justify a dismissal with prejudice. 
Where noncompliance with the rules was due only to inad- 
vertence or excusable neglect, subsequent decisions follow- 
ing the Link rationale have refused to uphold sua sponte 
dismissals with prejudice. Meeker y. Rizley, 324 F.2d 269 
(10th Cir. 1963); Woodham v. American Cystoscope Co., 
335 F.2d 351 (Sth Cir. 1964). See generally, 6 Moore’s 
Fed. Practice, § 55.10(1), p. 1829, 


—_—_— 


, dismissal for failure to comply with 
laint; Agnew vy, Moody, 330 F.2d 


ith order to replead to comply 


» fail y with order that depositions be 
filed with clerk for inspection of court only; Meeker v. Rizley, 324 
F.2d 269 (10th Cir. 1963), holding that only a deliberate attempt to 
delay prosecution by not appearing at a pretrial hearing would justify 
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In the instant case it cannot reasonably be contended 
that the appellant or #6 counsel intentionally or deliberately 
proceeded in a dilatory manner or that either was grossly 
negligent in failing to comply with local Rule 13. Rather, 
the misunderstanding between appellant’s counsel and the 
court-appointed process server must be said to be the product 
of inadvertence or, at the very most, slight neglect. With 
the exception of this inadvertent mistake, plaintiff has, since 
the filing of this action, proceeded diligently and in a con- 
scientious manner to seek to serve the defendants and has 
caused numerous alias summonses to be issued, all seeking 
to bring this action to a point where it could be tried on 
the merits. 


In addition, appellant has taken numerous depositions and 
has engaged in extensive discovery proceedings at great ex- 
pense. Such conduct, to say the very least, indicates appel- 
lant’s desire to properly prepare for a trial on the merits 
should appellees, either through mistake or their voluntary 
action, terminate their evasion of service of process and en- 


ter the District of Columbia, which they undoubtedly would 
do but for the existence of this action. 


Contrary to the basis on which other courts of appeals 
have affirmed sua sponte dismissals by trial courts, there is 
no past record of previous dismissals or intentional noncom- 
pliance with court orders or of dilatory tactics by appellant 
or by appellant’s counsel. 


Where, as the record shows here, there exists no evidence 
of a deliberate infraction of the rules, the sole remaining fac- 
tors that the lower court might have reasonably considered 
in entering a sua sponte dismissal are two-fold: first, any 
injustice not associated with the merits of the case which 
might result to the opposing party, if the party guilty of 
unintentional delay is given another chance; and second, any 
prejudice which might result to the other party’s rights with 
regard to the merits of the case. See Federal Deposit Ins. 
Corp. v. Lotsch, 3 F.R.D. 464 (E.D.N.Y. 1944); Pearson vy. 
Dennison, 353 F.2d 24 (9th Cir. 1965). 
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Applying the first point to the facts in this case, it may 
be said that in the instant case appellant filed his motion to 
reinstate promptly within one week from the date the no- 
tice of the Rule 13 dismissal was received. In addition, the 
sole reason for the long delay in bringing this cause to trial 
has been the purposeful action of the individual defendants 
to evade service of process in the District of Columbia. 
Therefore, no prejudice to appellees’ rights has resulted from 
any inadvertent noncompliance with Rule 13 by appellant. 
On the contrary, if any prejudice exists it is due solely to 
the unserved defendants’ deliberate attempts (which to date 
have been successful), to prevent this case from reaching 
trial. In the case of United States y. Welch, 151 F. Supp. 
899 (S.D.N.Y., 1957) it was held that in the absence of a 
showing of prejudice to the defendant caused by the plain- 
tiffs failure to effect service of process, a motion to dismiss 
for want of prosecution should be denied. 


With regard to the second possible consideration, it should 
be pointed out that this action is a minority stockholder’s 
derivative suit, challenging certain actions of the corpora- 
tion’s board of directors. Practically all of the evidence in- 
volved in this case will consist of corporate records in the 
Possession of certain of the individual defendants and the 
defendant corporation. Furthermore, much of the conduct 
which appellant contends constitutes a breach of the fiduci- 
ary duty which certain of the individual defendants owed 
to the appellant and other minority stockholders, is frankly 
admitted in the answers filed in the court below by the in- 
dividual appellee and by the corporate appellee. (J.A. 17- 
25). Thus, the burdensome problem of stale proof often 
associated with a prolonged delay and the resultant injustice 
to the defendants at the time of a trial on the merits is ab- 
sent here. The fact that this case has been on the court’s 
docket since 1961 is not relevant to this discussion. Many 
decisions have held that the mere lapse of time, standing 
alone, does not justify a dismissal if the plaintiff has not 
been lacking in diligence. See 5 Moore’s Federal Practice 
§ 41.11(2), p. 1119, 
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It is clear, therefore, that the appellees in the present ac- 
tion have not been prejudiced by the unintentional delay 
resulting in the automatic dismissal under local Rule 13; 
nor was there any injustice of the type which justified the 
trial court in exercising its inherent power to dismiss the 
case with prejudice in the District of Columbia. The appel- 
lant submits that these facts should have been given weight 
by the trial judge and should be considered by this Court 
in finding that the trial court abused its discretion in its use 
of its inherent power to dismiss. 


On the other hand, if the trial court’s decision is allowed 
to stand, the scope and effect of the trial court’s dismissal 
becomes overwhelming in its unfairness to the appellant. 


The trial court’s refusal to reinstate the cause dismissed 
without prejudice, while certainly erroneous, is not as dis- 
astrous to appellant’s rights as the sua sponte dismissal with 
prejudice. As it stands, the individual defendant Young, by 
raising an objection to the pretrial examiner’s recommenda- 
tion to reinstate a Rule 13 dismissal, which by virtue of the 
tule itself is without prejudice, was not only granted a re- 
versal of such recommendation but, without request or de- 
mand, was presented with a pardon as to any future action 
based on his alleged wrongdoing since the statute of limita- 
tions had expired. Notwithstanding this injustice, however, 
even greater unfairness is visited upon the appellant since 
the dismissal is with prejudice as to the unserved defendants 
who were not parties to any objection made before the trial 
court. The result in the instant case is that certain indis- 
pensable and necessary parties under the Federal Rules, who 
have refused and who continue to refuse to submit them- 
selves to the jurisdiction of the court, may be rewarded for 
their purposeful action by the trial court’s sua sponte dis- 
missal with prejudice—for it is quite likely that no action 
may now ever be brought against them since the statute of 
limitations in the jurisdiction where they “might” be served 
has now run. 
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The trial court’s subsequent qualification of its order lim- 
iting its dismissal with prejudice to the District of Columbia 
provides no insulation to the harmful effects of the original 
order. A party bringing an action should have the right to 
do so in the jurisdiction of his choosing. Gulf Oil Corp. v. 
Gilbert, 330 U.S. 501, 91 L.Ed. 1055 (1947). The action of 
the trial court, with respect to the unserved defendants, was 
in effect, though not in name, a dismissal under the doctrine 
of forum non conveniens. Such a dismissal was ordered by 
the court without jurisdiction over the defendants and with- 
out the guarantee that appellant could obtain jurisdiction 
over the unserved defendants in any other federal court—the 
two usual prerequisites to any such dismissal. See Gulf Oil 
Corp. v. Gilbert, 91 L.Ed. 1055 (1947); Tivoli Realty, Inc. 
v. Interstate Circuit, Inc., 167 F.2d 155 (5th Cir. 1948). 


Had the appellant foreseen the trial court’s unsolicited gra- 
tuity toward the defendants in the form of a dismissal with 
prejudice, he most certainly would have accepted the dismis- 
sal without prejudice which was entered by the clerk and 


would not have filed a motion to reinstate the action and 
vacate the Rule 13 dismissal. In addition, the appellant could 
have withdrawn his action as to the unserved defendants 
without leave under Rule 41(a)(1) of the Federal Rules of 
Civil Procedure at any time before the clerk’s dismissal, and 
he could have begun again at any time permitted him under 
applicable statutes of limitations. Either course of action 
would have placed appellant in a better position than the 
one in which he now finds himself as a result of the unso- 
licited action of the trial judge. As it is, he is much worse 
off than had he delayed suit altogether. 


By thus favoring the defendants the trial judge has greatly 
injured the appellant and such action should not be permitted 
to stand. 
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CONCLUSION 


It is submitted that justice and a proper interpretation of 
the rules of the District Court require that the action of the 
trial court in dismissing this action with prejudice should be 
reversed. 


Respectfully submitted, 


EDMUND D. CAMPBELL 
DANIEL WEBSTER COON 


822 Southern Building 
Washington, D. C. 20005 


Attorneys for Appellant 


Of Counsel: 


DOUGLAS, OBEAR 
& CAMPBELL 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


H. GABRIEL MURPHY, 
Plaintiff, 
v. 


WASHINGTON AMERICAN LEAGUE BASE 
BALL CLUB, INC., a District of Columbia 
Corporation 


CALVIN ROBERTSON GRIFFITH 

THELMA ROBERTSON HAYNES 

JOSEPH W. HAYNES 

EUGENE V. YOUNG 

OSWALD L. BLEUGE 

SHERROD ROBERTSON 

JAMES K. ROBERTSON 

WILLIAM S. ROBERTSON, 
Defendants 


DOCKET ENTRIES 
Sept. 20, 1961 - Complaint, appearance Exhibit A, filed. 
Sept. 20, 1961 - Summons, copies (9) and copies (9) of 
Complaint issued 1 & 5 ser 9/20/61, 2, 3, 4,6,7,8&9 
NF 10/11/61. 
Oct. 16, 1961 - Appearance of Roger Robb as atty for 
defts 1 & 5, filed. 


Oct. 16, 1961 - Stipulation extending time for defts 1 & 
5 to answer to and including 10/24/61, filed. 


Oct. 24, 1961 - Answer of defts 1 & 5 to complaint; ex- 
hibit A; appearance of Roger Robb, filed. 

Feb. 14, 1962 - Motion to pltff to file amended com- 
plaint; exhibit; P & A’s; c/m 2-14-62; M.C. 2-14-62, filed. 

Feb. 16, 1962 - Order granting pltff leave to file amended 
& supplemental complaint, directing defts. Washington 


Civil Action 
No. 3082-61 
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American League Base Ball Club, Inc. and Eugene V. Young 
to answer within thirty (30) days, Clerk shall issue sum- 
mons to those defts, not yet served with amended complaint. 
(N), Sirica, J. 


Feb. 16, 1962 - Amended and supplemental complaint, 
filed. 


Feb. 16, 1962 - Summons, copies (7) issued to defts No. 
2, No. 3, No. 4, No. 6, No. 7, No. 8 and No. 9. No. 8 & 
No. 9 N.F. 3-9-62. No. 4 .N.F. 2-21-62. No. 2, No. 3, 
No. 4, No. 6, No. 7 N.F. 3-9-62. 


Feb. 28, 1962 - Motion of pltff for discovery & produc- 
tion of documents, P & A’s; c/m 2-27-62, filed. 

Mar. 1, 1962 - Consent order for discovery & production 
of documents. (N) Sirica, J. 

Mar. 16, 1962 - Answer of defts No. 1 & No. 5 to amended 
complaint; c/m 3-16-62, filed. 

June 1, 1962 - Deposition of Calvin R. Griffith by pltff, 
5-22-61. ($18.70) filed. 


June 28, 1962 - Motion of pitff for appointment of spe- 
cial process server; c/s 6-28-62, filed. 


July 3, 1962 - Order appointing Hugh W. duffy as spe- 
cial process server (N). Pine, J. 

July 5, 1962 - Summons, copies (7) & copies (7) 
of amended complaint issued to defts No. 2, No. 3, No. 4, 
No. 6, No. 7, No. 8 & No. 9. 


Aug. 28, 1962 - Summons, copies (7) and copies (7) of 
amended complaint issued to defts. Nos. 2, 3, 4, 6, 7,8 & 
9. 


Sept. 18, 1962 - Summons, copies (7) and copies (7) of 
amended complaint issued to defts. Nos. 2, 3, 4, 6, 7,8 & 
9. 

Oct. 3, 1962 - Motion of pltff for preliminary injunc- 
tion; affidavits (3); P & A’s; c/m 10-3-62; MC 10-3-62, filed. 


Oct. 8, 1962 - Stipulation of counsel extending time for 
filing; P & A’s, filed. 
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Oct. 23, 1962 - Stipulation extending time for defts to 
file opposition to & including Oct. 26, 1962, filed. 
Oct. 26, 1962 - Points & Authorities of defts. in opposi- 


sion to motion for preliminary injunction, Ex. 1, Ex. A, 
Exhs. 2 & 3, c/m 10-26-62, filed. 

Oct. 31, 1962 - Supplemental affidavit of pltf in support 
of motion for preliminary injunction; c/s 10/30/62; exhibit, 
filed. 

Oct. 31, 1962 - Reply memorandum of pltff in support 
of motion for injunction pendente lite, c/m 10-31-62, filed. . 
Nov. 2, 1962 - Motion for preliminary injunction heard 
and taken under advisement. (reported by Robert I. Hen- 

derson) Walsh, J. 

Nov. 7, 1962 - Stipulation as to portion of affidavit filed 

Oct. 31, 1962, filed. 


Nov. 16, 1962 - Transcript of proceedings pp. 1-66 Nov. 
2, 1962 (Rep. Robert I. Henderson) (Court’s copy) filed. 


Nov. 26, 1962 - Notice by deft. Washington Baseball club 


to take deposition of pltff. c/m 11-23-62. Filed 
Dec. 18, 1962 - Letter dated 11/6/62 from Douglas, Ob- 
ear & Campbell, filed. 


Dec. 18, 1962 - Letter dated 11/9/62 from Collins, Robb, 
Porter & Kistler, filed. 

Dec. 18, 1962 - Letter dated 11/29/62 from Collins, Robb, 
Porter & Kistler, filed. 


Dec. 18, 1962 - Findings of fact and conclusions of law. 
Walsh, J. 


Dec. 18, 1962 - Order denying motion for preliminary 
injunction. (N) Walsh, J. 


Jan. 7, 1963 - Deposition of Calvin Griffith Dec. 12, 1962, 
filed. 


Jan. 7, 1963 - Deposition of Joseph W. Haynes, Dec. 12, 
1962, filed. 

Jan. 7, 1963 - Deposition of Thelma G. Haynes Dec. 12, 
1962, filed. 
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Jan. 7, 1963 - Deposition of Oswald L. Bluege Dec. 12, 
1962, filed. 

Jan. 11, 1963 - Stipulation providing depositions filed 
Jan. 7, 1963 are to be made part of record on appeal per 
counsel for defts & pltffs, filed. 

Jan. 11, 1963 - Notice of appeal by pltff from order of 
Dec. 18, 1962. Copy mailed to Roger Robb. Deposit $5.00 
paid by Campbell. filed 

Jan. 11, 1963 - Cost bond on appeal in amount of 
$250.00 with F. & D. of Md. approved, filed. 


Jan. 18, 1963 - Deposition of pltff dated 12-18-62, filed. 


Jan. 18, 1963 - Motion of defts. No. 1 & 5 for produc- 
tion of documents, P & A; c/m 1-18-63. MC 1-18-63, filed. 
Jan. 29, 1963 - Opposition of pltff to defts motion for 

production of documents, c/m 1-29-63, filed. 
Jan. 30, 1963 - Motion of plaintiff for production of 
documents; P & A’s, c/m 1-30-63, MC 1-30-63, filed. 


Feb. 4, 1963 - Memorandum of defts in response to mo- 
tion for production of documents, c/m 2-4-63, filed. 


Feb. 5, 1963 - Order for production of documents within 
ten days. (N) Jones, J. 


Feb. 13, 1963 - Consent Order for production of docu- 
ments by defendants, Washington American League Base- 
Ball Club, Incorporated and Eugene V. Young, (N). Mc- 
Guire, C. J. 


Feb. 15, 1963 - Transcript of proceedings Nov. 2, 1962, 
Pages 66 (Rep: Robert I. Henderson), filed. 

Feb. 15, 1963 - Record on Appeal delivered to U.S.C.A.; 
Deposit by Campbell, $2.00 filed. 


Feb. 15, 1963 - Receipt from U.S.C.A. for Original Rec- 
ord, filed. 


Feb. 21, 1963 - Notice by defts., Washington American 
Baseball League & Eugene V. Young to take deposition, 
c/s 2-21-63, filed. 
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Mar. 13, 1963 - Interrogatories by defts No. 1 and No. 
5 to pltff; C/M 3-1 2-62, filed. 


Mar. 27, 1963 - Answer of pltf to interrogatories; c/m 
3/27/63, filed. 


Aug. 16, 1963 - Certified Copy judgment U.S.C.A. affirm- 
ing order of U.S.D.C., without prejudice to further proceed- 
ings; (opinion attached) filed. 


Sept. 25, 1963 - Original record returned from U.S.C.A., 
filed. 


Jan. 16, 1964 - First notice under Rule 13. 


Jan. 17, 1964 - Transcript of Proceedings Feb. 5, 1963, 
Pp. 1-22, (Thomas O’Neal, Rep.), filed. 


Jan. 21, 1964 - Summons copies (7) and copies (7) of 
complaint to defts 2, 3, 4 and 6, 7,8&9, 


July 9, 1964 - Summons, copies (7) and copies (7) of 
complaint issued to No. 2,3,&6,7,8&9. 


Dec. 9, 1964 - First notice under Rule 13. 

Dec. 23, 1964 - Summons, Copies (7) & copies (7) of com- 
plaint issued. 

May 24, 1965 - First notice under Rule 13. 

May 26, 1965 - Summons, Copies (7) and copies (7) of 
complaint issued to No. 2, 3, 6, 7, 8 and 9. 

Oct. 26, 1965 - First notice under Rule 13. 

Nov. 4, 1965 - Summons copies (7) and copies (7) of 
complaint. 

Apr. 4, 1966 - First Notice under Rule 13. 

Apr. 20, 1966 - Summons, copies (7) and copies (7) of 
complaint issued. 

Oct. 21, 1966 - Cause dismissed under Rule 13 as of 10- 
20-66 (N) by Clerk. 


Oct. 31, 1966 - Motion of pitff to reinstate cause; P & A; 
affidavits (2); exhibit; c/m 10-31-66; M.C. 10-31-66, filed. 
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Nov. 1, 1966 - Exhibit to affidavit of Daniel Webster 
Coon, filed. 


Nov. 4, 1966 - Points and authorities of deft. No. 5 in 
opposition to motion to vacate dismissal and to reinstate; 
c/m 11-466; appearance of Ross O’Donoghue, filed. 


Dec. 9, 1966 - Recommendation vacating dismissal; rein- 
stating cause, placing on general calendar; to be marked 
“called.”” AC/N. Pretrial Examiner. 

Dec. 9, 1966 - Calendared (AC/N) (N) 

Dec. 9, 1966 - Called. Pretrial Examiner. 


Dec. 14, 1966 - Objections of defts No. 1 & 5 to recom- 
mendation of Pretrial Examiner; c/m 12/14/66. M.C. 12/ 
14/66, filed. 


Dec. 21, 1966 - Points and authorities of pltf in support 
of recommendation of Pretrial Examiner; c/m 12/20/66, 
filed. 


Jan. 10, 1967 - Summons, copies (6) and copies (6) of 
complaint issued to defts Nos. 2, 3, 6, 7, 8 & 9. 

Jan. 17, 1967 - Order dismissing with prejudice as of 
June 1, 1967, unless prior to date plaintiff shall effect serv- 
ice of summons and amended complaint upon all defendants 
against whom relief is then sought. (N) McGuire, J. 

Jan. 31, 1967 - Transcript of proceedings; 1/6/67; (Rep. 
Ward and Paul), filed. 

Apr. 11, 1967 - Summons, copies (6) and copies (6) of 
complaint issued defts No. 2, 3, 6, 7, 8 & 9. 


May 8, 1967 - Summons, copies (6) and copies (6) of 
complaint issued to defts No. 2, 3, 6, 7, 8 & 9. 


May 22, 1967 - Motion of pltf for rescission of order of 
1/17/67 and for leave to dismiss without prejudice; notice; 
P & A; c/m 5/22/67; M.C. filed. 

May 24, 1967 - Order qualifying order of January 17, 
1967 and dismissing cause without prejudice to the plain- 
tiffs rights to file in another jurisdiction. (N) McGuire, J. 
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May 24, 1967 - Points and Authorities of defts No. 1 & 
5 in opposition to motion for rescission of order entered 
1/17/67, and for leave to dismiss action without prejudice; 
c/m 5/24/67, filed. 

June 16, 1967 - Notice of Appeal by pltff from order 
of 5/24/67. Deposit of $5.00 by Campbell; copies mailed 
to Roger Robb & Ross O’Donoghue, filed. 

June 21, 1967 - Cost bond on appeal of pitff in the sum 
of $250.00 with Fidelity Deposit Co., of Maryland - ap- 
proved. Jones, J. 

July 11, 1967 - Stipulation of Record on appeal per all 
counsel, filed. 

July 24, 1967 - Petition of pltff for leave to extend time 
within which to docket record on appeal; c/m 7/24/67, 
filed. 


July 24, 1967 - Order extending time to docket record 
on appeal to August 9, 1967, (consent) (N) Waddy, J. 


Aug. 3, 1967 - Transcript of proceedings 5/24/67. (Carol 


A. Shanahan Reporter), Clerk’s copy, filed. 
Aug. 9, 1967 - Record on Appeal delivered to USCA. 


Aug. 9, 1967 - Receipt from USCA for Original Record, 
filed. 


[Filed Feb. 16, 1962] 


AMENDED AND SUPPLEMENTAL 
COMPLAINT BY MINORITY STOCKHOLDER 


1. Jurisdiction of this Court is invoked under Title 28, 
U.S. Code, Section 401, Title 11, District of Columbia 
Code (1950), Section 301 et seq., and Rule 23 (b) of the 
Federal Rules of Civil Procedure. 

2. The defendant Washington American League Base 
Ball Club, Inc., is a corporation organized and existing un- 
der the laws of the District of Columbia, having been rein- 
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corporated on July 16, 1956, under the Business Corpora- 
tion Act of the District of Columbia. The defendant cor- 
poration owns and operates the Minneapolis American 
League Base Ball Club; it owns valuable real estate, com- 
monly known as Griffith Stadium, and other property in 
Washington, D.C.; it owns all of the capital stock of The 
Chattanooga Base Ball Company, which in turn owns 
valuable real estate in Chattanooga, Tennessee, and form- 
erly operated a minor league baseball club in that city; and 
it owns all of the capital stock of Charlotte Base Ball and 
Amusement Company, Inc., which in turn owns valuable 
real estate and operates a minor league baseball club in 
Charlotte, North Carolina. Plaintiff avers that the net worth 
of the defendant corporation is in excess of $11,000,000. 


3. This action is not a collusive one to confer on a court 
of the United States jurisdiction of any action of which it 
would not otherwise have jurisdiction. 


4. Plaintiff brings this suit as a primary action on his 
own behalf and also as a secondary or derivative action on 
behalf of all other minority stockholders similarly situated, 


and on behalf of the defendant corporation. 


5. During all of the times herein complained of plaintiff 
has been the largest single stockholder of the defendant cor- 
poration, owning more than forty per cent (40%) of its out- 
standing capital stock, to-wit 7665 shares out of a total of 
18,924 shares issued and outstanding. However, legal title 
to shares, constituting approximately fifty and one-tenth 
per cent (50.1%) of the outstanding capital stock of the 
defendant corporation is now vested in the defendants Cal- 
vin Robertson Griffith and Thelma Robertson Haynes, as 
trustees under a voting trust dated December 31, 1960, un- 
der which voting trust the primary beneficiaries are Calvin 
Robertson Griffith, Thelma Robertson Haynes, Sherrod 
Robertson, James K. Robertson and William S. Robertson. 
Said five individual defendants are all children of Mrs. Jane 
Robertson, and are therefore brothers and sister. The de- 
fendant Joseph W. Haynes is husband of the defendant 
Thelma Robertson Haynes. Said Calvin Robertson Griffith, 
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Thelma Robertson Haynes, Joseph W. Haynes, Sherrod Rob- 
ertson, James K. Robertson and William S. Robertson are 
hereafter sometimes collectively referred to as the Griffith- 
Robertson beneficiaries. 


6. During the times herein complained of the defend- 
ants Calvin Robertson Griffith and his sister Thelma Robert- 
son Haynes have used their voting control of the defendant 
Corporation, resulting from their 50.1% legal stock owner- 
ship as aforesaid to operate said corporation as a “‘close cor- 
poration”’ under their complete domination and control. 
They, together with the defendant Joseph W. Haynes, have 
constituted a majority of the Board of Directors of the de- 
fendant corporation, and have controlled the selection of 
and have dominated the remaining two directors of the cor- 
poration who are the defendants Eugene V. Young and Os- 
wald L. Bluege. They have used this control of the defend- 
ant corporation to operate the same as a “family corpora- 
tion” for the benefit of the Griffith-Robertson beneficiaries 
and to the injury and prejudice of the plaintiff and other 
minority stockholders similarly situated, as hereinafter more 
particularly set forth. 


7. The defendants Calvin Robertson Griffith and Thelma 
Robertson Haynes have caused the defendant directors to 
Pay grossly excessive salaries to the Griffith-Robertson bene- 
ficiaries, said salaries now aggregating $201,500. They, to- 
gether with the defendant Joseph W. Haynes (husband of 
Thelma Robertson Griffith), voted on January 31, 1960, 
as directors to increase the annual salary of Calvin Robert- 
son Griffith (as president) from $40,000 to $75,000; the 
annual salary of Joseph Haynes (as vice-president) from’ 
$22,500 to $50,000; and the annual salaries of Sherrod 
Robertson, James Robertson and William Robertson to the 
sum of $25,000 each. Such salary increases had been de- 
termined upon by the defendants Calvin Robertson Griffith 
and Thelma Robertson Haynes in a prior personal confer- 
ence between them and were formally approved by the di- 
rectors without the knowledge, consent or approval of the 
plaintiff or other stockholders (although an annual stock- 
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holders’ meeting had been held a few hours before), and al- 
though the directors at the same meeting stated, of record, 
that they “decided against paying another dividend at this 
time.” Plaintiff is advised by counsel and therefore avers 
that the aforesaid salary increases constituted in effect an 
improper dividend to the Griffith-Robertson beneficiaries 
and each of them, at the expense of the minority stock- 
holders. At the annual stockholders’ meeting of the defend- 
ant corporation held on January 31, 1962, plaintiff request- 
ed, by motion, that said salary increases be rescinded and 
that the Griffith-Robertson beneficiaries be required to re- 
turn to the corporation the amount thereof; but the Grif- 
fith-Robertson beneficiaries opposed and defeated said mo- 
tion. 

8. For several years prior to 1961 the defendant corpo- 
ration as a result of action by its Board of Directors, and 
through the affirmative votes of the defendants Calvin Rob- 
ertson Griffith, Thelma Robertson Haynes and Joseph W. 
Haynes, as aforesaid, paid to the defendant Thelma Robert- 
son Haynes a salary of $5,000 for services not performed. 
Said salary was subsequently declared by the Internal Reve- 
nue Service to be compensation in the nature of a dividend, 
except to the extent of $1,500, and was disallowed as an 
improper expense of the defendant corporation. Neverthe- 
less, the defendant Thelma Robertson Haynes has declined 
to repay to the defendant corporation said excess salary or 
any part thereof, and has continued to retain the same. The 
said salary disallowance was never reported in the minutes 
of the Board of Directors, was not referred to in the cor- 
poration’s annual audit, and was never disclosed to other 
stockholders; and plaintiff learned thereof for the first time 
shortly before the filing of this action, upon examination of 
the Federal income tax returns of the defendant corpora- 
tion at the office of the Internal Revenue Service in Balti- 
more, Maryland, after the defendant corporation had failed, 
upon his request, to make copies of said returns available 
for his examination. 
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9. The Griffith-Robertson beneficiaries, in addition to 
the excessive salaries above mentioned, have drawn and con- 
tinue to draw from the defendant corporation large, exces- 
sive and improper sums of money for personal use and non- 
corporate use under the guise of expenses, and have caused 
the defendant corporation to pay and continue to pay for 
their personal accounts large, excessive and improper sums 
of money for their personal living costs, all under the guise 
of corporate expenses. The moneys paid by the defendant 
corporation for these alleged expenses of the Griffith-Rob- 
ertson beneficiaries are in large part not reflected in the cor- 
porate books, are not disclosed in its annual audit, have not 
been reported to stockholders, and are often lumped indis- 
criminately with general “team” expenses so that plaintiff 
and other minority stockholders cannot learn what such ex- 
penses are except by detailed and expensive personal audits. 
The Griffith-Robertson beneficiaries have refused to furnish 
to the corporation statements of expenses incurred by them 
or on their behalf (and charged to the defendant corpora- 


tion) for the year 1961, and have declined to agree to fill 
out requisition forms for such expenses hereafter incurred 
by them; and at the annual stockholders’ meeting of the 
defendant corporation held on January 31, 1962, all of the 
said Griffith-Robertson beneficiaries voted against a resolu- 
tion offered by plaintiff which would have required them 
to do so. 


10. Despite the excessive salary and expense payments 
to the Griffith-Robertson beneficiaries above referred to, 
the defendants Calvin Robertson Griffith and Thelma Rob- 
ertson Haynes have attempted for some years to prevent the 
defendant corporation from paying any dividends “for the 
benefit of the small stockholders”; and despite the fact that 
the corporation has had for some years a surplus account 
in excess of one million dollars, said defendants were suc- 
cessful in preventing the defendant corporation from pay- 
ing any dividend whatever to its stockholders from 1954 
until after the institution of this action, except one dividend 
of $2.00 per share (amounting in all to $37,848). Follow- 
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ing the institution of this action, and as a result of plain- 
tiff’s original complaint herein, the defendant directors in 
December 1961 declared a dividend of $6.00 per share, 
amounting in all to $113,544. 


11. The Griffith-Robertson beneficiaries have refused 
and continue to refuse to permit either the plaintiff or his 
counsel to serve on the board of directors or to have any 
part or say whatever in the management of the defendant 
corporation. At the annual meeting of stockholders held 
on January 31, 1962, plaintiff nominated as directors of 
the corporation for the ensuing year the defendants Calvin 
Robertson Griffith, Thelma Robertson Haynes, Joseph W. 
Haynes, H. Gabriel Murphy (the plaintiff) and Edmund D. 
Campbell (plaintiff’s counsel). The Griffith-Robertson bene- 
ficiaries voted against electing plaintiff or his counsel to the 
Board of Directors, and instead re-elected the same Board 
of Directors referred to in paragraph 6 hereof, which Board 
is completely controlled by the defendants Calvin Robert- 
son Griffith, Thelma Robertson Haynes and her husband 
Joseph W. Haynes. 


12. The defendants Calvin Robertson Griffith and Thel- 
ma Robertson Haynes have manifested and continue to mani- 
fest extreme personal hostility to the plaintiff. The defend- 
ant Calvin Robertson Griffith has stated under oath in this 
cause that he despises the plaintiff. Plaintiff avers that this 
extreme personal hostility toward him on the part of the 
defendants Calvin Robertson Griffith and Thelma Robert- 
son Haynes is likely to continue to exist. 


13. Plaintiff is advised by counsel and therefore avers 
that by reason of all of the facts hereinabove set forth, the 
defendant corporation is a “close corporaton” and that Cal- 
vin Robertson Griffith and Thelma Robertson Haynes on 
the one hand, and plaintiff on the other hand, owe each to 
the other the fiduciary duties and obligations of members of 
a partnership. 

14. Plaintiff avers that the defendants Calvin Robertson 
Griffith and Thelma Robertson Haynes now hold and main- 
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tain voting control of a majority of the stock of the defend- 
ant corporation, solely by reason of the wrongful and im- 
proper personal acquisition by them (while they were di- 
rectors) of 770 shares of stock of the defendant corpora- 
tion at a bargain price, as hereinafter set forth. Plaintiff 
avers that said defendants should be required to transfer 
said stock to the defendant corporation for retirement. If 
such transfer should be directed by this court, the number 
of shares remaining in the voting trust referred to in para- 
graph 5 hereof would be reduced from 9667 to 8897 shares 
out of a total of 18,154 shares then remaining outstanding, 
and the defendants Calvin Robertson Griffith and Thelma 
Robertson Haynes as voting trustees would then own less 
than a majority of the outstanding voting stock of the de- 
fendant corporation. 


15. The defendant Calvin Robertson Griffith has stated 
under oath in this action that if while he was a director of 
the defendant corporation there was ever a conflict between 
his interests and those of the defendant corporation he would 
favor the corporation and not himself; and that if he had 
an opportunity to buy the corporation’s stock at a bargain 
while he was a director he would wish to give the benefit 
of such bargain purchase to the corporation (so the stock 
could be retired) rather than purchase such stock for his 
own account. Nevertheless, as plaintiff is informed and be- 
lieves and therefore avers, during the years 1958 and/or 
1959, while the defendants Calvin Robertson Griffith and 
Thelma Robertson Haynes were directors of the defendant 
corporation, and when the 770 shares of its stock referred 
to in paragraph 14 above had a market value in excess of 
$600 per share, the defendants Calvin Robertson Griffith 
and Thelma Robertson Haynes each bought 385 shares of 
said stock in the defendant corporation for their own ac- 
count, and not for the account of the defendant corpora- 
tion, at the bargain price of $65 per share, and did there- 
after transfer said shares to the voting trust of which they 
are voting trustees as aforesaid, for the purpose of permit- 
ting themselves to dominate and control said corporation for 
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the benefit of the Griffith-Robertson beneficiaries and to 
the prejudice and injury of the plaintiff and other minority 
stockholders similarly situated. 

16. At the meeting of stockholders of the defendant 
corporation held on January 31, 1962, the plaintiff offered 
a resolution requesting the defendants Calvin Robertson Grif- 
fith and Thelma Robertson Haynes to sell the aforesaid 
770 shares of stock so acquired by them to the corporation 
at the price of $65 per share and offering, on behalf of the 
corporation, to acquire said stock from them at said price; 
but the defendants Calvin Robertson Griffith and Thelma 
Robertson Haynes, notwithstanding the sworn statement of 
Calvin Robertson Griffith referred to in paragraph 15 above, 
defeated said resolution by voting against the same. 


17. The individual defendants in this action (other than 
Eugene V. Young who resides in the District of Columbia) 
have avoided and declined to accept service of process here- 
in. Nevertheless, as plaintiff is informed and believes and 
therefore avers, all of the individual defendants have caused 
the defendant corporation to employ counsel at the corpo- 
ration’s expense to represent both the corporation and them, 
despite the fact that this is a derivative action seeking to 
recover from said individuals moneys which they are alleged 
to have improperly taken from the defendant corporation 
itself. At the meeting of stockholders of the defendant cor- 
poration held on January 31, 1962, the plaintiff offered a 
resolution which would have required the Griffith-Robert- 
son beneficiaries to assume and pay such legal fees and ex- 
penses; but the Griffith-Robertson beneficiaries defeated 
said resolution by voting against the same. 


18. Plaintiff avers that in the matters and things here- 
inabove set forth, as well as in numerous other instances, 
the Griffith-Robertson beneficiaries have been and are en- 
gaged in a series of improper and wrongful acts, and have 
used and are using the defendant corporation for their own 
personal benefit and profit all to the great injury and preju- 
dice of the plaintiff and other minority stockholders simi- 
larly situated; that said acts constitute a pattern of miscon- 
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duct which is apt to continue; that the extreme personal 
hostility manifested against the plaintiff by Calvin Robertson 
Griffith and Thelma Robertson Haynes is also likely to con- 
tinue and will make impossible any harmonious conduct of 
the affairs of the defendant corporation in the future, or the 
fulfilling of its corporate purposes for the benefit of all of 
its stockholders; and plaintiff is advised by counsel and there- 
fore avers that by reason thereof the business and affairs of 
the defendant corporation should be liquidated under the 
jurisdiction of this court and its assets divided among its 
stockholders. 


19. Because of the matters and things hereinabove refer- 
red to, plaintiff at the stockholders’ meeting of the defend- 
ant corporation held on January 31, 1962, offered a resolu- 
tion requesting the directors “to adopt a resolution recom- 
mending that this corporation be dissolved and its assets 
and business liquidated under the supervision of the United 
States District Court for the District of Columbia, pursuant 
to Sections 78 and 90 of the Business Corporation Act of 
the District of Columbia, and directing that the question of 
such dissolution be submitted to a vote at a special meet- 
ing of shareholders of the corporation”. The Griffith-Rob- 
ertson beneficiaries defeated said resolution by voting against 
the same. 

WHEREFORE, plaintiff respectfully prays: 

1. That the action of the defendant corporation, through 
the defendant directors, in increasing the salaries of the Grif- 
fith-Robertson beneficiaries from approximately $106,000 
to $201,500 be decreed improper, and that this court may 
order rescission of such action, and repayment of the 
amounts of said increases in salaries to the corporation by 
the respective Griffith-Robertson beneficiaries. 

2. That the Griffith-Robertson beneficiaries may be 
required to account for and repay to the defendant corpo- 
ration the excessive and improper perquisites and expense 
allowances received by them. 
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3. That the defendant corporation may be restrained 
and enjoined, temporarily and permanently, from paying 
said increased salaries and said excessive and improper per- _ 
quisites and expenses to the Griffith-Robertson beneficiaries. 

4. That the defendant Thelma Robertson Haynes may 
be required to repay to the defendant corporation all salary 
payments which she has received from said corporation in 
excess of $1,500 per annum. 


5. That judgment may be entered against the Griffith- 
Robertson beneficiaries and each of them in favor of the 
defendant corporation for all sums improperly paid to the 
Griffith-Robertson beneficiaries, or for their account, by 
the defendant corporation. 


6. That the defendant corporation may be required to 
pay reasonable dividends to its shareholders. 


7. That the defendants Calvin Robertson Griffith and 
Thelma Robertson Haynes may be required to remove from 
the voting trust agreement of December 31, 1960 the 770 
shares of stock of the defendant corporation which they 


have heretofore purchased, while directors, at the price of 
$65 per share, and that they be required to sell said stock 
to the defendant corporation at said price, for retirement. 


8. That the defendant corporation may be liquidated 
and dissolved and its assets sold and distributed among its 
stockholders, all under the supervision of this Court. 

9. That the defendant corporation may be enjoined from 
paying fees and expenses of counsel incurred in the defense 
of this action, inasmuch as the same is a derivative action 
on behalf of said corporation. 


10. That plaintiff may have such further and alternative 
relief as the nature of this action may require and to the 
Court may seem meet and proper. 


/s/ H. Gabriel Murphy 


/s/ Edmund D. Campbell 
Attorney for Plaintiff 


(Jurat] 


JA 17 


[Filed Mar. 16, 1962] 
ANSWER OF DEFENDANTS 
WASHINGTON AMERICAN LEAGUE BASE BALL 
CLUB, INC. AND EUGENE V. YOUNG 
First Defense 


The answer of defendants Washington American League 
Base Ball Club, Inc., and Eugene V. Young, hereinafter re- 
ferred to as defendants, to the amended and supplemental 
complaint herein, respectfully shows to the Court as follows: 


1. The defendants are informed and believe and, there- 
fore, aver that they are not required either to admit or deny 
the allegations contained in Paragraph 1 of the amended and 
supplemental complaint because they constitute mere con- 
clusions of law. 


2. The defendants admit the allegations of Paragraph 2 of 
the amended and supplemental complaint except that the 
defendants deny that the net worth of the defendant cor- 
portion is in excess of eleven million dollars. 


3, 4. The defendants are informed and believe and, there- 
fore, aver that they are not required either to admit or deny 
the allegations contained in Paragraphs 3 and 4 of the 
amended and supplemental complaint because they consti- 
tute mere conclusions of law. 


5. The defendants admit that the plaintiff is registered 
in the books of the defendant corporation as the owner of 
more than 40% of the corporation’s capital stock, to-wit 
7665 shares out of a total of 18,924 shares issued and out- 
standing; but the defendants are without sufficient knowl- 
edge or information to form a belief as to the truth of the 
allegation in Paragraph 5 of the amended and supplemen- 
tal complaint that the plaintiff is the legal owner of such 
stock. The defendants admit the other allegations of Para- 
graph 5 of the amended and supplemental complaint, ex- 
cept that the defendants say that the correct name of Mrs. 
Joseph W. Haynes is Thelma Griffith Haynes. 
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6. The defendants admit that Calvin Robertson Griffith, 
Thelma Griffith Haynes and Joseph W. Haynes have con- 
stituted a majority of the Board of Directors of the defend- 
ant corporation during the time complained of; but the de- 
fendants deny the other allegations of Paragraph 6 of the 
amended and supplemental complaint. 

7. The defendants admit that on January 31, 1961, at 
a meeting of the Board of Directors of the defendant cor- 
poration, consisting of Calvin R. Griffith, Joseph W. Haynes, 
Eugene V. Young, Thelma Griffith Haynes and Oswald L. 
Bluege, the Board unanimously voted the following increases 
in the annual salaries of the following officers or employees 
of the corporation: 

From To 
Galvin R. Griffith, President $40,000 $75,000 
Joseph W. Haynes, Executive Vice-President 22,500 50,000 
Eugene V. Young, Treasurer 5,000 7,500 
Oswald L. Bluege, Secretary-Comptroller 18,000 25,000 
Sherrard Robertson, Farm Director 16,000 25,000 
James K. Robertson, Concessions Director 14,000 25,000 
William S. Robertson, Stadium Director 14,000 25,000 
Howard Fox, Traveling Secretary 10,000 15,000 
Herbert Heft, Public Relations Director 12,000 14,000 
Charles Lavender, Ticket Manager 7,500 10,500 
The defendants admit that the foregoing salary increases 
were the subject of discussion among the directors of the 
defendant corporation, including Calvin R. Griffith and 
Thelma G. Haynes, and were informally agreed upon, prior 
to formal approval at the meeting of the Board of Direc- 
tors on January 31, 1960. The defendants admit that the 
action of the Board of Directors increasing the aforesaid 
salaries was taken without prior notice to the stockholders 
of the corporation, but the defendants deny that there was 
any obligation on the part of the directors to give such prior 
notice. The defendants admit that at the meeting of the di- 
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rectors of the defendant corporation held on January 31, 
1961, the Board decided against paying another dividend 

at that time, in view of the fact, among other considerations, 
that a dividend had been declared and paid in December 1960, 
and the fact that for many years it has been the practice of 
the defendant corporation to pay dividends, if any, only at 
the end of a year. The defendants admit that at the annual 
stockholders’ meeting of the defendant corporation held on 
January 31, 1962, Edmund D. Campbell, as attorney and 
proxy for the plaintiff, moved “that the Board of Directors 
be requested to reduce the salaries of Calvin Griffith, Thelma 
Griffith Haynes, Joseph Haynes, Sherrard Robertson, Wil- 
liam Robertson, James Robertson, to the level at which those 
salaries were prior to the increase of January 31, 1961.” 
The defendants admit that the foregoing motion by Ed- 
mund D. Campbell was submitted to a vote of the stock- 
holders and was defeated by a vote of 10,691 shares to 
7,825 shares, the only shares voting for the motion being 
those owned, controlled, or represented by the plaintiff. 


Except as herein expressly admitted, the allegations of 
Paragraph 7 of the amended and supplemental complaint 
are denied. 


The defendants admit that for several years prior to 1961, 
the defendant corporation paid to Thelma Griffith Haynes a 
salary of $5,000 a year: that this salary was disallowed by 
the Internal Revenue Service as an expense of the defend- 
ant corporation for the years 1958 and 1959, except to the 
extent of $1,500 per annum; that Thelma Griffith Haynes 
has not repaid to the defendant corporation any part of 
such alleged excess salary. The defendants admit that the 
aforesaid salary disallowance was not Teported in the min- 
utes of the Board of Directors or referred to in the corpora- 
tion’s annual audit, but the defendants say that the payment 
of such salary to Thelma Griffith Haynes and its disallowance 
for the years 1958 and 1959, as aforesaid, were and are re- 
flected in the records of the corporation which were and 
are open for inspection by the plaintiff or any other stock- 
holder; and the defendants say further that the plaintiff was 
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advised by the defendant corporation that he might inspect 
the income tax returns of the corporation at its offices in 
Minneapolis, Minnesota. The defendants are without suffi- 
cient knowledge or information to form a belief as to the 
truth of the allegations regarding the time when and the 
method whereby the plaintiff learned of such salary disal- 
lowance. 


Except as herein expressly admitted or denied for lack of 
knowledge or information sufficient to form a belief as to 
their truth, the allegations of Paragraph 8 of the amended 
and supplemental complaint are denied. 


9. The defendants admit that at the annual stockhold- 
ers’ meeting of the defendant corporation held on January 
31, 1962, Edmund D. Campbell, as attorney and proxy for 
the plaintiff, moved “that Calvin Griffith, Thelma G. Haynes, 
Joseph Haynes, William Robertson, Sherrard Robertson, 
James Robertson and each of them be required hereafter 
to fill out special requisition forms for any and all expenses 
hereafter incurred by them on their behalf which is charged 
to this corporation’s account for travel, requisites, living ex- 
pense and otherwise, and for complimentary tickets given 
for their account, and all such expense items be set up in a 
special account open to the inspection of all the stockhold- 
ers”; and “that said Calvin Griffith, Thelma G. Haynes, 
Joseph Haynes, William Robertson, Sherrard Robertson and 
James Robertson and each of them are requested to furnish 
to the corporation within thirty days from the date of this 
resolution a written accounting, under oath, of all expenses 
incurred during the year 1961 by them or on their behalf 
which has been charged to this corporation for travel, re- 
quisites, living expenses and otherwise, including compli- 
mentary tickets given for their account.” The defendants ad- 
mit that the aforesaid motion by the plaintiff's proxy and 
attorney was submitted to a vote of the stockholders and 
was defeated by a vote of 10,691 shares to 7,825 shares, 
the only shares voting in favor of the motion being those 
owned, controlled, or represented by the plaintiff. Further 
answering Paragraph 9 of the amended and supplemental com- 


JA 21 


plaint, the defendants say that vouchers, receipts, invoices 
and expense statements covering all payments to the in- 
dividuals mentioned in the aforesaid motion are contained 
in the files of the defendant corporation and are subject to 
inspection by the plaintiff or any other stockholder. 


Except as herein expressly admitted, the allegations of 
Paragraph 9 of the amended and supplemental complaint 
are denied. 


10. The defendants admit that in December 1961 the 
directors of the defendant corporation declared a dividend 
of $6.00 per share, amounting in all to $113,544; that in 
December 1960 the directors declared a dividend of $2.00 
per share, amounting in all to $37,848; and that no other 
dividends have been declared since 1954. 


Except as herein expressly admitted, the allegations of 
Paragraph 10 of the amended and supplemental complaint 
are denied. 


11. The defendants admit that at the annual meeting of 
stockholders of the defendant corporation on January 31, 
1962, Edmund D. Campbell, as proxy and attorney for 
the plaintiff, nominated as directors of the corporation Cal- 
vin R. Griffith, Thelma Griffith Haynes, Joseph W. Haynes, 
H. Gabriel Murphy (the plaintiff) and Edmund D. Campbell; 
that William R. Robertson, a stockholder, nominated Calvin 
R. Griffith, Thelma Griffith Haynes, Joseph W. Haynes, Os- 
wald L. Bluege and Eugene V. Young; and that the slate 
nominated by William S. Robertson was elected by a vote 
of 10,691 shares to 7,825 shares, the only shares voting for 
the plaintiff’s slate being those owned, controlled, or rep- 
resented by the plaintiff. 


Further answering Paragraph 11 of the amended and sup- 
plemental complaint, the defendants say that the plaintiff, 
H. Gabriel Murphy, on more than one occasion has declined 
to accept election to the Board of Directors of the defend- 
ant corporation. 
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Except as herein expressly admitted, the allegations of 
Paragraph 11 of the amended and supplemental complaint 
are denied. 


12. The defendants admit that in a deposition taken by 
the plaintiff at Minneapolis, Minnesota, on December 12, 
1961, Calvin R. Griffith testified, in response to questions 
by counsel for the plaintiff, that he despised the plaintiff 
H. Gabriel Murphy, and that “It is mutual between both of 
us.” The defendants admit that in a deposition taken by the 
plaintiff December 12, 1961, at Minneapolis, Minnesota, 
Thelma Griffith Haynes testified as follows, in response to 
questions by counsel for the plaintiff: 

“Q. (By Mr. Campbell) You don’t like Mr. Murphy 
either? 

“A. Indeed I don’t. I haven’t found anybody that 
does. Let’s put it that way and make it short.” 


Further answering Paragraph 12, the defendants say that 
the attitudes of Calvin R. Griffith and Thelma Griffith 
Haynes toward the plaintiff are justified, for the reason 
that continually since 1958 the plaintiff has harassed the 
defendant corporation and its officers and directors with a 
series of unfounded and vexatious lawsuits, instituted and 
prosecuted by the plaintiff maliciously and without just 
cause for the purpose of venting his spite and spleen upon 
the defendant corporation, its officers and directors, and 
for the purpose of advertising and aggrandizing the plain- 
tiff. The defendants say further that they are advised and be- 
lieve that there is no rule of law that requires the existence 
of affectionate or friendly feelings among the stockholders 
of a corporation or between the officers and directors of a 
corporation and its stockholders. 

Except as herein expressly admitted, the allegations of 
Paragraph 12 of the amended and supplemental complaint 
are denied. 

13. The defendants are informed and believe and, there- 
fore, aver that they are not required either to admit or deny 
the allegations contained in Paragraph 13 of the amended 
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and supplemental complaint because they constitute mere 
conclusions of law. 


14. The defendants admit that if the number of shares 
in the voting trust referred to in Paragraph 14 of the 
amended and supplemental complaint were reduced from 
9,667 to 8,897 shares out of 18,154 shares, then Calvin R. 
Griffith and Thelma Griffith Haynes, as voting trustees, 
would own less than a majority of the outstanding voting 
stock of the defendant corporation. 


Further answering Paragraph 14, the defendants say that 
the acquisition by Calvin R. Griffith and Thelma Griffith 
Haynes of 770 shares of stock of the defendant corporation, 
while they were directors, was a lawful, legitimate and alto- 
gether proper transaction. 


Except as herein expressly admitted, the allegations of 
Paragraph 14 of the amended and supplemental complaint 
are denied. 


15. The defendants admit that in a deposition taken by 
the plaintiff at Minneapolis, Minnesota, on December 12, 
1961, Calvin R. Griffith testified as follows, in response to 
questions by counsel for the plaintiff: 

“Q. (By Mr. Campbell) As a director of the company 
have you always acted in what you considered to be 
the best interest of the company? 


“A. I have always acted in the best interest of the 
corporation. 


“Q. And if there was ever a conflict between what 
you might consider your interest and the interest of 
the corporation you would favor the interest of the 
corporation? 


“A. I would be in favor of the corporation at all 
times. 


“Q. Then if you had an opportunity to buy stock in 
the corporation at a bargain while you were a di- 
rector would you give that benefit to the corporation 


so it could buy it for retirement? 
* oe OK 
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“MR. CAMPBELL: Rather than purchasing it for 
your own account. 


“THE WITNESS: I would rather see the corporation 
buy the stock, yes, sir.” 


The defendants admit that in 1958 or 1959, while Calvin 
R. Griffith and Thelma Griffith Haynes were directors of 
the defendant corporation, each bought 385 shares of stock 
in the defendant corporation for his or her own account, at 
the price of $65 per share, and thereafter transferred such 
shares to the voting trust of which they were voting trus- 
tees. Further answering Paragraph 15 of the amended and 
supplemental complaint, the defendants say that the acqui- 
sition of such shares of stock by Calvin R. Griffith and 
Thelma Griffith Haynes was a lawful, legitimate and al- 
together proper transaction. 


Except as herein expressly admitted, the allegations of 
Paragraph 15 of the amended and supplemental complaint 
are denied. 


16. The defendants admit that at the meeting of stock- 
holders of the defendant corporation held on January 31, 
1962, Edmund D. Campbell, as proxy and attorney for the 
plaintiff, moved that Calvin R. Griffith and Thelma Griffith 
Haynes each be requested to sell to the corporation, at the 
price of $65 per share, the 365 shares of stock of the cor- 
poration, or all their beneficial interest therein. which each 
of them had theretofore purchased, and that the corporation 
offer to purchase such stock at that price from them. The 
defendants admit that the aforesaid motion was submitted 
to a vote of the stockholders and was defeated by a vote 
of 10,691 shares to 7,825 shares, the only shares voting for 
the motion being those owned, controlled, or represented 
by the plaintiff. 


Except as herein expressly admitted, the allegations of 
Paragraph 16 of the amended and supplemental complaint 
are denied. 

17. The defendants admit that the individual defendants 
in this action other than Eugene V. Young, who resides in 
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the District of Columbia, have not been served with proc- 
ess herein; and that the corporation has employed counsel 
at the corporation’s expense to Tepresent the corporation 
and the individual defendants. The defendants admit that 
at the meeting of the stockholders of the corporaton held 
on January 31, 1962, Edmund D. Campbell, as proxy and 
attorney for the plaintiff, moved that Calvin R. Griffith, 
Thelma Griffith Haynes, Joseph W. Haynes, Sherrard Rob- 
ertson, William Robertson and James Robertson and each of 
them be required, as a condition to Teceiving any further 
salary or compensation from the corporation, to assume and 
pay all legal fees and expenses heretofore and hereafter in- 
curred by the corporation in this action. The defendants 
admit that the aforesaid motion was submitted to a vote 
of the stockholders and was defeated by a vote of 10,691 
shares to 7,825 shares, the only shares voting for the mo- 
tion being those owned, controlled, or represented by the 
plaintiff. 

Except as herein expressly admitted, the allegations of 
Paragraph 17 of the amended and supplemental complaint 
are denied. 


18. The allegations of Paragraph 18 of the amended and 
supplemental complaint are denied. 


19. The defendants admit that at the meeting of the 
stockholders of the defendant corporation held on Janu- 
ary 31, 1962, Edmund D.Campbell, as proxy and attorney 
for the plaintiff, moved that the directors of the corpora- 
tion “be requested to adopt a resolution recommending that 
this corporation’s books be dissolved and its assets and 
business liquidated under the supervision of the United 
States District Court for the District of Columbia, pursuant 
to sections 78 and 90 of the Business Corporation Act of 
the District of Columbia; and directing that the question of 
such dissolution be submitted to a vote at a special meet- 
ing of shareholders of the corporation.” The defendants 
admit that the aforesaid motion was submitted to a vote 
of the stockholders and was defeated by a vote of 10,691 
shares to 7,825 shares, the only shares voting for the motion 
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being those owned, controlled or represented by the plain- 
tiff. 
Except as herein expressly admitted, the allegations of 


Paragraph 19 of the amended and supplemental complaint 
are denied. 


Second Defense 


The amended and supplemental complaint fails to state a 
claim upon which relief can be granted. 
/s/ Roger Robb 
Attorney for Defendants 
Washington American League 
Base Ball Club, Inc., and 
Eugene V. Young 


[Certificate of Service] 


[Filed June 28, 1962] 


MOTION FOR APPOINTMENT OF 
SPECIAL PROCESS SERVER 


Plaintiff moves this Honorable Court for an Order ap- 
pointing Hugh W. Duffy of 412 Fifth Street, N.W., Wash- 
ington, D. C. as special process server for the purpose of ob- 
taining service of process upon the defendants, Calvin Rob- 
ertson Griffith, Thelma Robertson Haynes, Joseph W. Hay- 
nes, Oswald L. Bluege, Sherrard Robertson, James K. Rob- 
ertson and William S. Robertson, in the above-entitled 
cause. 


As grounds therefore plaintiff represents that the Mar- 
shal’s returns for both the original and amended complaints 
stated that the above named defendants were not to be 
found in the District of Columbia. Said defendants are offi- 
cers and employees of the defendant, Washington American 
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League Base Ball Club, Inc. Plaintiff believes that the said 
Hugh W. Duffy will be able to effect service of process on 
the above named defendants. 
/s/ Edmund D. Campbell 
Attorney for Plaintiff 


[Certificate of Service] 


[Filed July 3, 1962] 


ORDER APPOINTING 
SPECIAL PROCESS SERVER 


Upon consideration of the motion of plaintiff for the 
appointment of Hugh W. Duffy as special process server 
filed herein on the 28th day of June, 1962, it is by the 
Court this 3rd day of July, 1962, 


ORDERED, that Hugh W. Duffy be and he is hereby ap- 


pointed special process server for the purpose of obtaining 
Service of process on the defendants, Calvin Robertson Grif- 
fith, Thelma Robertson Haynes, Joseph W. Haynes, Oswald 
L. Bluege, Sherrard Robertson, James K. Robertson, and 
William S. Robertson in the above entitled cause. 


/s/ Pine 
Judge 
[Certificate of Service] 


[Filed Oct. 31, 1966] 


MOTION TO VACATE DISMISSAL 
AND TO REINSTATE CAUSE 


Comes now the plaintiff, H. Gabriel Murphy, through his 
counsel, and moves the Court for an order vacating the dis- 
missal of this cause under Local Rule 13 and directing the 
Clerk of this Court to reinstate this cause. As grounds there- 
for, plaintiff represents to the Court as follows: 
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1. Counsel for the plaintiff did not receive the one 
month’s notice of impending dismissal from the Clerk as 
required by Rule 13 of the Local Rules of Civil Procedure 
of this Court. (See affidavit of Daniel Webster Coon at- 
tached hereto.) 


2. At all times prior to the dismissal of this action, the 
plaintiff has received the one month’s notice required to be 
sent to plaintiff by Local Rule 13; and at all times when 
said notice was received, plaintiff immediately complied 
with the requirements of said Rule. (See affidavits of Dan- 
iel Webster Coon and Hugh W. Duffy attached hereto.) 


3. Asa result of a misunderstanding with Hugh W. Duf- 
fy, the special process server appointed in this matter, coun- 
sel for the plaintiff inadvertently allowed the prescribed 
time required by Rule 13 to expire without taking the nec- 
essary action to comply with said Rule: (See affidavit of 
Daniel Webster Coon attached hereto.) 

4. At all times during the pendency of this action the 
plaintiff has diligently attempted to serve the defendants 


named in the complaint. (See affidavit of Hugh W. Duffy 
attached hereto.) 


5. At all times during the pendency of this action the 
unserved defendants have intentionally evaded service of 
process. (See affidavit of Hugh W. Duffy attached hereto.) 

WHEREFORE, the foregoing considered, the plaintiff 
moves the Court for an order vacating the dismissal of this 
cause under Local Rule 13 and reinstating said cause. 

/s/ Edmund D. Campbell 
/s/ Daniel Webster Coon 
Attomeys for Plaintiff 


[Certificate of Service] 
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AFFIDAVIT OF HUGH W. DUFFY 


Hugh W. Duffy, being first duly sworn on oath, deposes and 
says that he was appointed a special process server in this 
cause by order of this Court entered on the 3rd day of July 
1962; that subsequent to his appointment he faithfully and 
diligently attempted to serve the individual defendants in 
this cause; that during the most recent professional base- 
ball season he attended at least one game in each series which 
the Washington Senators had with the Minnesota Twins in 
an effort to serve Mr. Calvin Griffith and other members of 
the Griffith family who are named defendants in this action; 
that in June of this year Mr. Thomas Cronin, the son of 
Mr. Joseph Cronin, President of the American Base Ball 
League, was married and the reception was held at the home 
of Mr. Joseph Cronin in Chevy Chase, Maryland; the affi- 
ant went to Mr. Cronin’s home for the purpose of surveil- 
ing Calvin Griffith and other members of the Griffith family 
so that he could effect service upon them in the event that 
they or any one of them crossed over the District-Maryland 
line into the District of Columbia; that on several occasions 
in the past he has been contacted by Mr. Daniel Webster 
Coon and notified that this cause was about to be dismissed 
under Local Rule 13 unless alias summonses were issued 
for the unserved defendants; that on each of these occasions 
the affiant obtained the necessary alias summonses; that he 
recalled the conversation with Daniel Webster Coon in April 
of this year regarding the issuance of new alias summonses 
and that the affiant would take such steps as were required 
to obtain said alias summonses, but that it was his under- 
standing that if further occasions arose when additional steps 
became necessary to comply with Local Rule 13 that Mr. 
Coon would notify him of this necessity; that it has been 
his experience that Mr. Calvin Griffith and the other mem- 
bers of the Griffith family who are named defendants here- 
in have been consciously, actively and diligently evading serv- 
ice of process in this cause. 


/s/ Hugh W. Duffy 
[Jurat] 
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AFFIDAVIT OF DANIEL WEBSTER COON 


Daniel Webster Coon being first duly swom under oath 
deposes and says that he is an associate of the law firm of 
Douglas, Obear & Campbell and during the past several 
years has been working with Edmund D. Campbell, Esquire, 
attorney of record for the plaintiff in the above action; that 
affiant has repeatedly requested Hugh W. Duffy, special pro- 
cessor appointed in this action, to take all necessary steps 
to serve the individual defendants in this action if possible, 
and meanwhile to see that Local Rule 13 was complied with 
by the issuance of periodic alias summonses; that Mr. Duf- 
fy reported to him that the individual defendants appeared 
to be making a conscious effort to avoid service of process 
in the District of Columbia by remaining outside of the Dis- 
trict of Columbia on the occasions when the Minnesota 
Twins (the Ball Club of the corporate defendant) were play- 
ing in the District; that in April 1966, he contacted Mr. Duffy 
to make certain that alias summonses would be periodically 
issued in a continued effort to serve the individual defend- 
ants, and was under the impression from his conversation 
with Mr. Duffy that the latter would henceforth see that 
necessary alias summonses would be periodically issued; that 
on October 24, 1966, he received notice from the office of 
the Clerk of this Court that this cause had been dismissed 
without prejudice under Local Rule 13; that he forthwith 
proceeded to check the docket in the Office of the Clerk 
for the purpose of determining whether or not the one 
month notice required to be sent under Local Rule 13 had 
been in fact sent; that he did determine that no such no- 
tice had been sent (see copy of docket entries attached here- 
to); that he also contacted Mr. Hugh W. Duffy to determine 
why no additional alias summonses had been issued during 
the past six months; that Mr Duffy advised him that he 
recalled the conversation with affiant referred to above, but 
that his recollection was that he had been requested to issue 
an alias summons only on that one occasion, and that he 
would be notified by the affiant if he was to be asked to 
obtain the issuance of additional alias summonses; that as 
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a result of the aforementioned misunderstanding with Mr. 
Duffy no alias summonses were issued during the past six 
months; that had the Clerk sent the notice required under 
Local Rule 13, affiant would have seen to it that the neces- 
sary alias summonses would have been issued in a continued 
effort to serve the defendants and to bring this action to 

a posture where it could be tried on the merits. The dis- 
missal of this action under Rule 13 was the result of the 
above mentioned misunderstandings. 


/s/ Daniel Webster Coon 
(Jurat] 


[Filed Dec. 9, 1966] 
’ RECOMMENDATION OF PRETRIAL EXAMINER 
Upon consideration of plaintiff’s motion to vacate dis- 
missal and to reinstate cause, the memoranda and affidavits 


submitted and oral argument thereon, it is this 9th day of 
December, 1966, 


RECOMMENDED that said dismissal be vacated, the cause 
be reinstated, placed on the General Calendar and that it 
be marked “Called” as of this date. 


Pretrial Examiner 
Certificate of Service] 
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[Filed Jan. 31, 1967] 
PROCEEDINGS 


Friday, January 6, 1967 


The above-entitled matter came on for hearing before the 
Honorable Matthew F. McGuire, Judge of the United States 
District Court for the District of Columbia, commencing 
at 10:20 a.m. 

APPEARANCES: 

On behalf of the Plaintiff: 
EDMUND D. CAMPBELL 
Southern Building 
Arlington, Virginia 

On behalf of the Defendant: 
ROGER ROBB 
Tower Building 
Washington, D C. 

SEE PAGE 32a) 

[3] MR. ROBB: Yes, sir — except that seven of the 
nine defendants are residents of Minnesota, and have never 
been served, and there is no reason for them to come here, 
and they won’t be served. So the case is just cluttering up 
the docket here. 

Our point is that the court has discretion as to whether 
or not to reinstate a case under these circumstances, and 
in this case the court shouldn’t exercise this discretion. I 
might say the Court of Appeals in its opinion on the injunc- 
tion matter raised very serious doubts about whether the case 
should have been brought here in the first place, on the 
ground ‘that this wasn’t a convenient forum for it. 
Also upon — 

THE COURT: There is no way this case can be trans- 
ferred to Minnesota, is there? 

MR. ROBB: No, sir. But they could have sued out in 
Minnesota. And the Court of Appeals pointed out that 
these seven defendants who haven’t been served are very 
likely necessary parties to the litigation. So that this case 
‘can never be tried here. It just cannot be tried. It is just 


32(a) 
"* [2] THE CLERK: In the case of H. Gabriel Murphy 
* versus Washington American League Baseball, Inc., et al, 
» Civil Action 3082-61. 
THE COURT: I thought this was all over and done with. 
MR. ROBB: We think it should be, Your Honor. 
This case was dismissed under Rule 13, and motion was 
j~ filed to re-instate it. The pretrial examiner recommended 
ie that the motion be granted, and the case be calendared. 
We filed objections to — 
» THE COURT: What was the basis of the recommenda- 
+, tion of the pretrial examiner? 
MR. ROBB: Just that he thought that the party ought 
to have his day in court. Since the case had been on the 
* docket and on the calendar here since 1961, nothing had 
+ happened in it since 1963. 
THE COURT: What happened then? 
MR. ROBB: In 1963, the Court of Appeals affirmed 
* the order of Judge Walsh denying the motion for an in- 
junction. A mandate was filed in 63. The only — 
\\ THE COURT: That leaves the case on the merits, if 
there are any merits to it. 
r* MR. ROBB: Beg pardon? 
% THE COURT: That would leave the case here on the 
merits, if there is any merit to it. 


nd 


s 
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sitting on the docket. We think the time has come to dismiss 
it. 

THE COURT: Well, the case that I tried, Eastern Air- 
lines, several years ago, out of that grew the action of the 
pilot of a P-38 that was involved in the difficulty that the 
main case sprung out of. 

MR. ROBB: I remember that case. 

[4] THE COURT: And I think Judge Fahy wrote an 
opinion with reference to dismissing cases in the circum- 
stances such as involved there, because I had dismissed the 
case originally, that is the second case, the Purdue case. 
Purdue was suing Eastern Airlines. 

That is your position, is it? 

MR. ROBB: Yes, sir. 

THE COURT: Mr. Campbell, what do you have to say? 

I assume you had finished, Mr Robb. 

MR. ROBB: Yes, sir. I think Your Honor grasps the 
point. 

MR. CAMPBELL: May it please the court, this is a suit 
against the corporation and its directors. 

THE COURT: Yes, I know that. 

MR. CAMPBELL: The corporation has been served. Mr. 
Robb represented originally the corporation and its offi- 
cers. The officers have not entered an appearance. We have 
made diligent efforts and are making diligent efforts to serve 
the officers who seem not to come into Washington when 
the ball club comes here, sir. But — 

THE COURT: I don’t suppose the board of directors 
would follow the club around. Do you think so? 

MR. CAMPBELL: No, sir. But we are asking particular 
relief against Mr. Griffith, one — the president of the cor- 
poration. 

[5] Your Honor will note that repeated alias summonses 
have been issued. Mr. Duffy has been appointed as a spe- 
cial process server. Mr. Duffy’s affidavit shows he has 
Tepeatedly been at the ball park in an effort to serve Mr. 
Griffith. 

The case was dismissed under Rule 13 in the absence of 
a notice from the clerk which the clerk under Rule 13 is re- 
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quired to give one month before the expiration of the six- 
month period. The rule admittedly says that the failure to 
give such notice shall not preclude a dismissal. But I do 
not know what the basis of the requirement for the clerk 
to give the notice is, also — 

THE COURT: Let me ask you this question. By virtue 
of what Mr. Robb has said, in the opinion given by the 
Court of Appeals, there appears to be implied there that 
the Court of Appeals doesn’t think too much of the suit. 
And so — 

MR. CAMPBELL: Implied what, sir? 

THE COURT: That the Court of Appeals, by way of an 
aside, made the observation, obiterally speaking, so to speak, 
if I can coin that word, that there wasn’t much substance 
to the suit. So in those circumstances, why wouldn’t it be 
very wise for the plaintiff to go to Minnesota, where prob- 
ably you would find a more entertaining — 

MR. CAMPBELL: The matter before the court was on 
the matter of a preliminary injunction with respect to salar- 
ies. It did not involve other phases of the litigation which 
were — 

[6] THE COURT: Well, didn’t it say something about 
the business of derivative suits, and particularly this suit, at 
the end of the opinion? 

MR. CAMPBELL: That it might be in Minnesota? 

THE COURT: No; no. It seemed to say to me, at least 
in language that was covered but nevertheless plain — that 
is a contradiction in terms — that there wasn’t much sub- 
stance to the suit. 

MR. CAMPBELL: I did not so interpret what it said. 

THE COURT: What is the citation? 

MR. ROBB: The citation is 116, U.S. Appeals, D.C. 326. 
Do you want the Federal citation? 

We quote from the opinion in our memorandum, Your 
Honor. 

We have a quotation from the opinion on page 3 of our 
Memorandum. 

MR. CAMPBELL: That goes, I think, to the question 
of whether the court should exercise jurisdiction. 
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Now, I do think, if the court pleases — I think that Mr. 
Robb could move to transfer this case to Minnesota. He 
could move — 

THE COURT: Let’s stop there. Where can you trans- 
fer it to Minnesota? You cannot transfer it to a Federal 
court in Minnesota, because the plaintiff has the choice of 
forum. 

MR. CAMPBELL: No. 

{7] THE COURT: The plaintiff has made his choice 
here. If the plaintiff is willing to go to Minnesota, then I 
will dismiss this case without prejudice, or send the case 
out there. 

MR. CAMPBELL: The court — I mean Mr. Robb could 
move to dismiss on the grounds that the court should not 
exercise its jurisdiction, but not to have this plaintiff have 
his suit dismissed in this manner, if the court please, under 
this rule. 

THE COURT: Let me ask you this question. 

Now, you represent the plaintiff. 

MR. CAMPBELL: Yes, sir. 

THE COURT: Well, on the basis implied by what you 
have said, why doesn’t the plaintiff bring suit in the state 
courts of Minnesota, or in the Federal court? There is no 
diversity of citizenship here in the strict sense. 

MR. CAMPBELL: We have among other questions the 
question of the statute of limitations having run. 

THE COURT: Have you examined the possibility — I 
don’t think this can be transferred to the Federal court of 
Minnesota. 

MR. CAMPBELL: I do not know that it could — 

THE COURT: But the plaintiff has made his bed. The 
defendant doesn’t want to lie in it. 

MR. CAMPBELL: Whether the defendant wishes to con- 
sent that it be transferred to a Federal court of Minnesota 
if it would assume jurisdiction or not. 

[8] MR. ROBB: I don’t think it should be transferred 
even then, Your Honor. 

THE COURT: I don’t think it could be transferred, Mr. 
Campbell. I assure you if it could I would. 
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MR. ROBB: I will tell Your Honor why. Because Mr. 
Young, the defendant here, could not have been served out 
in Minnesota at the time the suit was filed. And the Su- 
preme Court has held that even on consent of a defendant, 
you cannot transfer a case to a jurisdiction where he 
couldn’t have been served at the time the suit was filed. 

THE COURT: What about the defendant — who did you 
say? 

MR. ROBB: Young. 

Now, the other defendant lived in Minnesota when the 
suit was filed. They had actually moved out there. 

THE COURT: I am referring to paragraph 2 of 116 U.S. 
Appeals, D.C. Reports 364. That is numbered paragraph 2. 
“We think the District Court was amply justified in de- 

fining the preliminary injunction against payment of the 
salary increases. The materials before it could reasonably 
be regarded as showing that when the corporation’s opera- 
tions were centered in Washington it had insufficient prof- 
its to pay adequate salaries. That the move to Minnesota 
was a profitable one, and that salaries more in line with what 
other baseball [9] companies were paying became possible 
for the first time as a consequence of the move. Further, 
and perhaps more important, there was no showing that 
appellant would be irreparably injured by the continued 
payment of the increased salaries. Also important was the 
fact, noted by the court, that the appellant was not trying 
to maintain the status quo, but was trying to roll back the 
salaries under attack to the level prevailing some two years 
earlier.” 

MR. CAMPBELL: That was only one of the elements 
of the suit. : 

THE COURT: Well, you had Judge Washington, now is 
no longer here. But you had Judge Fahy and Judge Dana- 
her. 

MR. CAMPBELL: If the court please, the fundamental 
basis, I think, is that it comes with poor grace, I think, for 
the corporation to ask that the suit be dismissed while its 
officers are evading service. 
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THE COURT: There is no proof of that, is there — no 
evidence of that. 

MR. CAMPBELL: Yes, sir. 

THE COURT: They are staying in Minnesota. That is 
their habitat, isn’t it? 

MR. CAMPBELL: The Washington ball club — the Min- 
nesota Twins come here to play ball over and over, if the 
court please, Mr. Griffith would normally come with the 
ball [10] club. The process server has been there attempt- 
ing to serve them. And if the court please, we got no no- 
tice of the fact that the suit was being dismissed, and we 
— I mean under the rule, the clerk did not comply with the 
rule. And, incidentally, the clerk has now recalendared the 
case, and the case is marked on the calendar. We have re- 
ceived a notice from the clerk who dismissed it that it has 
been recalendared. 

THE COURT: Well, it can’t be tried. 

MR. CAMPBELL: No, sir. But it has been calendared, 
not on the ready calendar, but it has been put back on. I 
do not think — I think the motion must not have been filed 
— the objections must not have been timely filed to the 
examiner’s report, because there is — 

THE COURT: Well, I will tell you what I will do. 

I will give you until Thursday, June 1, 1967, to secure 
service. You say you are making diligent effort to secure 
service on these other ostensible defendants. On this case, 
if service has not been had, the case will be dismissed with 
prejudice. That is plenty of time, isn’t it? 

MR. CAMPBELL: I hear Your Honor. 

THE COURT: I asked a question. I said that is plenty 
of time, isn’t it? 

MR. CAMPBELL: Dismissed with prejudice? 

THE COURT: In other words, the case will be dismis- 
sed. You see, what happens here, we have a lot of cases 
lying around [11] in this category. And it builds up the 
so-called backlog. That is a word that I don’t use. 

MR. CAMPBELL: The Department of Justice administra- 
tive officer — 
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THE COURT: The administrative officer is not comply- 
ing at all. The only people complying are certain newspapers, 
and some lawyers. But the fact is we want to get rid of it. 
We could just as well go along and say, well, there it is, and 
look at it every six or seven months, see how it is doing; it 
is in the process of incubation at the moment. See if you 
can get it out of the incubator by June 1. 

MR. CAMPBELL: If Mr. Robb will accept service — 

MR. ROBB: Of course we are not going to accept serv- 
ice, Mr. Campbell. 

THE COURT: Well, this gives you plenty of time also 
to explore the possibility of transferring. I will take any- 
thing you come up with along those lines. But I don’t think 
it can be transferred. Otherwise I would transfer it. 

MR. ROBB: Does Your Honor want an order on that? 

THE COURT: Oh, yes. 

MR. ROBB: I will prepare one. 

(Whereupon, at 10:30 o’clock a.m., the hearing in the 
above-entitled matter was adjourned.) 


[Filed Jan. 17, 1967] 
ORDER 


Upon consideration of the objections to recommendation 
of the Pretrial Examiner, the points and authorities in Op- 
position thereto and in support thereof, the pleadings and 
file herein, and after oral argument by counsel, and it ap- 
pearing that this cause has been calendared, it is by the 
Court this 17th day of January, 1967, 


ORDERED, ADJUDGED and DECREED that this cause 
be and stand as dismissed with prejudice as of June 1, 1967 
unless prior to that date the plaintiff shall effect service of 
the summons and amended complaint herein upon all of 
the defendants against whom relief is then sought. 


/s/ Matthew F. McGuire 
Judge 


/s/ Edmund D. Campbell 
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MOTION OF PLAINTIFF FOR RESCISSION OF ORDER 
ENTERED ON JANUARY 17, 1967, AND FOR LEAVE 
TO DISMISS ACTION WITHOUT PREJUDICE 


Plaintiff moves the Court as follows: 


1. That the Court rescind the order entered herein on 
January 17, 1967, which provided that this action will 
“stand dismissed with prejudice as of June 1, 1967, unless 
prior to that date the plaintiff shall effect service of the 
summons and amended complaint herein upon all of the 
defendants against whom relief is then sought.” 


2. That this Court enter an order dismissing this action 
without prejudice because of plaintiff’s inability to serve 
the necessary parties defendant. 


3. The grounds of the foregoing motion are: 


1. This Court’s order of January 17, 1967, was the re- 
sult of objections made by certain defendants to a recom- 
mendation of the pretrial examiner that a pro forma dis- 
missal by the Clerk under Rule 13 be vacated. 


2. The pro forma dismissal by the Clerk came as a re- 
sult of plaintiff's failure to take action looking to the prosecu- 
tion of his claim within the six months preceding, and as 
was shown by affidavits filed on behalf of plaintiff at that 
time such failure was inadvertent, and was due to the fail- 
ure of the Clerk to give the required one month notice. 

3. Rule 13 specifically provides that any dismissal there- 
under shall be “without prejudice.” 


4. Plaintiff has made every effort to obtain service on 
unserved defendants, but without success. 


5. Plaintiff desires to preserve such rights as he may have 
to proceed in another jurisdiction against defendants whom 
he has been unable to serve with process in this jurisdiction. 


/s/ Edmund D. Campbell 
/s/ Daniel Webster Coon 
[Certificate of Service] 
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[Filed May 24, 1967] 


Points and Authorities in Opposition to Motion 
for Rescission of Order Entered on January 17, 
1967, and for Leave To Dismiss Action Without 
Prejudice 
The order of January 17, 1967 was a sound and proper 
exercise of the Court’s discretion. Slavitt v. Meader, 107 
U.S. App. D.C. 396, 278 F.2d 276 (1960). 


The Meader case involved an appeal from an order deny- 
ing a motion to vacate a dismissal under Rule 13 and to re- 
instate the action. It appeared that two of the three de- 
fendants had been served with process and answered, but 
one had never been served. In affirming the order of dis- 
missal the United States Court of Appeals said: 


“We construe the appealed action of the court as 
including a decision made in the exercise of the 
court’s inherent power to dismiss the action for lack 
of prosecution. That the court has this inherent 
power, within the bounds of a sound discretion, 


aside from the authority to dismiss granted by Rule 
41, Fed. R. Civ. P., 28 U.S.C.A., or by any local 
tule or practice, is clear.” 

In Waterman v. Nelson, 195 F.2d 523 (C.C.A. 2, 1952) 
the Court held that a complaint was properly dismissed un- 
der Rule 41 (b) for failure to effect service and prosecute 
the action, where only one of several defendants was sub- 
ject to the court’s jurisdiction and none of the co-defendants 
had appeared or been served with process. 

It is submitted that the order dismissing this action with 
prejudice should stand, as a reasonable and proper exercise 
of the Court’s inherent power. 

Respectfully submitted, 
/s/ Roger Robb 


/s/ Ross O'Donoghue 
Attorneys 


[Certificate of Service] 
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[Filed May 24, 1967] 
PROCEEDINGS 
Washington, D. C. 
May 24, 1967 


The above-entitled cause came on for hearing at 10:00 
o’clock, a.m. 

BEFORE: 

The Honorable MATTHEW H. McGUIRE, Judge. 
APPEARANCES: 

EDMUND D. CAMPBELL, ESQUIRE 

Attorney for Plaintiff 

ROGER ROBB, ESQUIRE 

Attorney for Defendant 

Washington American League 

Baseball Club, Inc. 


ROSS O’DONOGHUE, ESQUIRE 
Attorney for Defendant 
Eugene B. Young 


[2] MR. CAMPBELL: May it please the court, I’m grateful 
to the court for being willing to hear this matter on short 
notice in view of the fact that Your Honor will not be here 
as I understand after the first of June. 

This motion is a request for permission to have the ac- 
tion dismissed without prejudice, and in that regard it asks 
Your Honor to vacate an order which Your Honor entered 
on January 17th of this past year. The action has been 
pending for a good many years, it’s a derivative action 
brought by Mr. Murphy against the Washington American 
League Baseball Club which is now the Minnesota Twins, 
and certain of its officers and directors. Mr. Murphy has 
been unable to serve anyone except the corporation and 
one director, Mr. Young, who lives in the District of Co- 
lumbia. He had gotten out alias summonses repeatedly in 
the hope of serving Mr. Calvin Griffith when he came to 
Washington with the ball game. He got them out every six 
months, or oftener. In this particular instance the Clerk 
did not send a notice admittedly of the fact that six months 
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was about to expire and the action would be dismissed for 
want of prosecution unless something were done. Mr. 
Murphy did not receive that notice, nor did we, nor was 
the notice sent, but the [3] Clerk did enter a memorandum 
dismissing the case under Rule 13, without prejudice. 

We appeared before the pre-trial examiner on a motion 
to reinstate. The pre-trial examiner recommended the mat- 
ter be reinstated. Mr. Robb objected to the report of the 
examiner, and the matter came on for hearing upon the ob- 
jections of Mr. Robb and Mr. O’Donoghue to that recom- 
mendation. 

Your Honor, after hearing the matter, entered an order 
which recited that the action which stands dismissed, or 
being stand dismissed on June 1 with prejudice as to any 
defendants — here it is: “‘Adjudged and decreed that this 
cause be and stand dismissed with prejudice as of June 1, 
1967, unless prior to that date the plaintiff shall effect 
service of summons and amended complaint herein on all 
the defendants against whom relief is then sought.” 

Mr. Murphy has not had his day in court — 

THE COURT: I think probably there may be a misun- 
derstanding of what was meant by the term “with prejudice”. 
I certainly didn’t intend to foreclose Mr. Murphy or any- 
body else from having their day in court in some other ju- 
risdiction. I simply meant this case here was finished as of 
that date and dismissed unless some affirmative [4] action 
had been taken towards effecting service. 

Where is the order that I signed? I wouldn’t presume to 
under the circumstances adjudicate the merits of the suit 
apart from the situation here, but as far as this suit here 
is concerned definitely I'll not rescind the order with refer- 
ence to dismissal. 

MR. CAMPBELL: What I had in mind was the possibility 
of an order of this type, that the order of this court en- 
tered on January 17th be vacated and set aside and that 
the action hereby be dismissed without prejudice. 

THE COURT: The order reads as follows: “Adjudged 
and decreed that this cause be and stand dismissed with pre- 
judice as of June 1, 1967, unless prior to that date the plain- 
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tiff shall effect service of summons and amended complaint 
herein on all the defendants against whom relief is then 
sought.” 

Now, Ill admit I don’t know who submitted this. Pre- 
sumably you did? 

MR. ROBB: Yes, sir. 

THE COURT: Probably I may have misled both of you 
gentlemen. I didn’t intend it that way. Let’s see what I 
said. I may be haunted by my own words, Mr. O’Dono- 
ghue. 

MR. CAMPBELL: I think Mr. Robb persuaded Your 
[5] Honor as he often does courts on this. 

MR. ROBB: At the bottom of the page, Your Honor. 

THE COURT: That’s right. In other words, the case is 
dismissed here, but I can’t and would not presume in the 
circumstances to attempt to preclude Mr. Murphy from 
bringing suit elsewhere, and by elsewhere I mean Minnesota 
presumably. But as far as my order is concerned it’s dis- 
missed here, and I'll strike “with prejudice” out. 

In other words the case is dismissed here. What I meant 
to say, gentlemen, is the case is dismissed as far as this court 
is concerned if he hadn’t served process on the individuals 
concerned as of June Ist, but I can’t intend to preclude 
suit in Minnesota. 

MR. ROBB: Suppose he comes in here and files the 
same suit over? 

THE COURT: I'll explain in the order, I’ll rewrite the 
order what I meant by “with prejudice”. As far as the par- 
ties are concerned this suit dies in this jurisdiction, that is 
what I meant. 

MR. ROBB: Your Honor got my memorandum? 

THE COURT: Yes. And I have the other memorandum 
too, your memorandum? 

MR. CAMPBELL: Yes, sir. 

[6] THE COURT: This says here: ‘“‘The Action is dis- 
missed without prejudice.” What you’re concerned with, 
what does that mean, “without prejudice”? 
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MR. ROBB: Yes, sir. I don’t want this man coming in 
tomorrow and filing another law suit in this jurisdiction on 
these same allegations. I think we’re entitled to be free of 
this thing sometime. , : 

MR. CAMPBELL: This would solve it from my point 
of view, without prejudice with the right of the plaintiff 
to sue in another jurisdiction. 

THE COURT: I can’t stop him from that. 

MR. CAMPBELL: If it’s with prejudice as such it really 
determines the right to litigate. ees 

THE COURT: Well, I’ll do it this way, gentlemen: 

“This action hereby dismissed in this jurisdiction with 
prejudice, but without prejudice to the plaintiff’s right to 
bring suit in any other jurisdiction he might serve the par- 
ties.” Tl redraw the order, I know what you’re talking 
about. 

Mr. O’Donoghue, you suddenly appear from my port 
side. : 

MR. O’DONOGHUE: Well, you know the defendant 
Young has been served, and I represent him. I would ex- 
pect [7] the way this order reads it dismisses it as to him 
as well? 

THE COURT: The case is dismissed here. 

MR. O’DONOGHUE: Completely. 

THE COURT: Completely, and predicating that upon 
the reasoning of the court in the Meader case, and general 
tule 13, and 14 (b).. 

Pll draw the order to your satisfaction this time, Mr. 
Campbell, so there won’t be any misunderstanding, and 
I'm very sorry the misunderstanding occurred. I didn’t in- 
tend it that way. 

(Whereupon, the court adjourned for the day.) 


[Filed May 24, 1967] 
OPINION AND ORDER 


The Court qualifies the Order herein entered on January 
17, 1965 (sic) which provided that this action will “stand 
dismissed with prejudice as of June 1, 1967, unless prior to 
that date the plaintiff shall effect service of the summons 
and amended complaint herein upon all of the defendants 
against whom relief is then sought.” The qualification is 
as follows: 

The term “‘with prejudice” was and is intended to mean 
that as far as proceedings in this jurisdiction are concerned, 
the case stands dismissed, without prejudice however to the 
plaintiff’s right to pursue his remedy, if he has any, in any 
other forum which might possibly have jurisdiction. 

The motion, therefore, is granted to the extent of the 
qualification herein referred to and the cause stands dis- 
missed accordingly. 


So ordered. 


/s/ Matthew F. McGuire 
United States District Judge 


May 24, 1967 


[Filed June 16, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of June, 1967, that 
plaintiff, H. Gabriel Murphy hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 24th day of May 
1967, in favor of Defendants, Washington American League 
Baseball Club, Inc., and Eugene V. Young, against said plain- 
tiff. 


/s/ Edmund D. Campbell 


BRIEF FOR APPELLEE EUGENE V. YOUNG 


In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuittas Court of Appeals 


for tho District cf Columbia Circuit 
No. 21,219 FILED Nov 9 1957 
Nathan alsou? 
CLERK 


H. GABRIEL MURPHY, 
Appellant 


Vv. 


WASHINGTON AMERICAN LEAGUE 
BASEBALL CLUB, INC., et al., 


Appellees 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


ROSS O’DONOGHUE 
' 420 Union Trust Building 
' Washington, D. C. 20005 


Attorney for Appellee 
' Eugene V. Young 


(i) 
QUESTIONS PRESENTED 


In the opinion of appellee Eugene V. Young, the questions 
presented are as follows: 


1. This appellee adopts the Question Presented in the 
Brief of Appellee Washington American League Baseball 
Club, Inc. 


2. Whether the District Court abused its discretion in or- 
dering the dismissal of the complaint against this appellee 
when he had been served with process six years earlier, had 
been required to bear the burden of defending the case, in- 
cluding a fully-briefed and argued appeal by plaintiff-appel- 
lant from the denial of a requested preliminary injunction, 
when the Complaint really seeks no relief against him and 
where the case has no prospect of ever reaching trial. 


CITATIONS 
CASES: 


Barger v. Baltimore & O. R. R., 75 U.S. App. D.C. 367 
130 F.2d 401 (1942) 


Messenger v. United States, 231 F.2d 328 (2d Cir. 
1956) 


Murphy v. Washington American League Base Ball 
Club, Inc., 116 U.S. App. D.C. 362, 324 F.2d 394 


Pearson v. Dennison, 353 F.2d 24 (9th Cir. 1965) 


Slavitt v. Meader, 107 U.S. App. D.C. 396, 
278 F.2d 276 (1960) 


TREATISES: 


34 Am. Jur., Malicious Prosecution (1941 ed.) 


RULES OF COURT: 


Fed. R. Civ. P. 41(b) 


Civil Rule 13, United States District Court 
for the District of Columbia 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,219 


H. GABRIEL MURPHY, 
Appellant 


WASHINGTON AMERICAN LEAGUE 
BASEBALL CLUB, INC., et al., 


Appellees 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The briefs filed herein by appellant and appellee, Wash- 
ington American League Baseball Club, Inc., adequately set 
forth the facts of the case. In addition, the Amended and 
Supplemental Complaint (JA 7-16), the answer of the de- 
fendant-appellees (JA 17-26) and this Court’s opinion in 
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Murphy v. Washington American League Base Ball Club, Inc., 


et al., 116 U.S. App. D.C. 362, 324 F.2d 394 (1963), sup- 
ply further factual details. 


SUMMARY OF ARGUMENT 


This appellee adopts and incorporates by reference the 
Brief filed herein by the Washington American League Base- 
ball Club, Inc. However, this appellee is in a different posi- 
tion from any of the other individual defendants in that he 
has been served with process, has answered, has been required 
to bear the burden of defense and a prior appeal in this case 
and is entitled to relief from its impact. 


ARGUMENT 


This appellee was served with process on September 20; 
1961; he filed an answer on October 24, 1961; on February 
16, 1962, an Amended and Supplemental Complaint was 
filed, which he answered on March 16, 1962. Appellant 
sought a preliminary injunction against him on October 3, 
1962; he answered on October 26, 1962. He was represented 
in Court at the hearing thereon on November 2, which mo- 
tion for preliminary injunction was thereafter denied. An 
appeal was taken from that denial. While the appeal was 
pending, his attorneys thought it necessary for his proper 
defense to move for the production of documents, which 
was countered by a similar motion. The motions were set- 
tled, and documents were produced by appellees. Later on 
March 13, 1963, appellees propounded interrogatories to 
plaintiff-appellant. Meanwhile the appeal was briefed and 
argued and the District Court’s decision affirmed on July 
18, 1963. During this time appellee was represented at 
several depositions. (JA 1-5) 

Up to this point this appellee had been represented by the 
same counsel as represented the corporate defendant and 
the corporation had authorized payment of counsel fees 
from the corporate treasury. But in the course of its opin- 
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ion, this Court found the circumstances to “requir{e] that 
the corporation and the individual defendants be separately 
represented”. 116 U.S. App. D.C. 362, 366, 324 F.2d 394, 
397. The Court remarked: 

“As to the propriety of the corporation’s paying the 
legal expenses and counsel fees of the individual de- 
fendants in the present litigation, we think final set- 
tlement of this question must await the termination 
of the suit.” p. 366 


Accordingly, this appellee has been required to obtain 
separate counsel which may be at his own expense. 


Since the decision of this Court in July of 1963, no at- 
tempt has been made to bring this case to trial. Because 
none of the other individual defendants can be served in this 
Jurisdiction, there is no prospect that the case can ever be 
tried. Appellant does not claim otherwise, yet appellee has 
been required to be represented by counsel at all of the var- 
ious hearings that have been held in an attempt to have the 
case reinstated, as well as on this appeal. A reading of the 


ten prayers of the Amended and Supplemental Complaint 
demonstrates that no relief is sought against this defendant 
by appellant, yet he is held in this case at substantial ex- 
pense. : 


This appellee is not required to set forth a claim of prej- 
udice in order to urge affirmance of the dismissal of appel- 
lant’s case, see Pearson v. Dennison, 353 F.2d 24, 28 (9th 
Cir. 1965); cf. Messenger v. United States, 231 F.2d 328, 
331 (2d Cir. 1956), but the obvious damage to him justi- 
fies the District Court’s action. 


It is well known that the pendency of a suit may affect a 
defendant’s credit, cause him embarrassment and generally 
be burdensome and harassing. He is alleged to have partici- 
pated in improper transactions, without the opportunity of 
re-establishing his good name. While these charges are pend- 
ing the damage to his reputation continues. Were this a 
case involving malicious prosecution, all of these elements 
would be recoverable items of damage. See 34 Am. Jur., 
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Malicious Prosecution, § 95 (1941 ed.); cf. Melvin y. Pence, 
76 U.S. App. D.C. 154, 130 F.2d 423 (1942). 


The Court below clearly had the authority under Slavitt 
v. Meader, 107 U.S. App. D.C. 396, 278 F.2d 276 (1960), 
to dismiss the complaint against this appellee. Far from be- 
ing an abuse of discretion in dismissing as to this appellee, 
every principle of equity and fairness declares its appropri- 
ateness. This discretion was predicated upon the inherent 
power of a court to control its own docket. This inherent 
power exists in addition to the authority which is given by 
Fed. R. Civ. P. 41(b). Barger v. Baltimore & O. R.R., 75 
U.S. App. D.C. 367, 130 F.2d 401 (1942); Taub v. Hale, 
355 F.2d 201 (2d Cir. 1966). Local Rule 13 is a manifes- 
tation of this power but by its terms does not purport to 
circumscribe it. Slavitt v. Meader, supra. 


CONCLUSION 


The District Court’s order dismissing this long-pending suit 
which never will come to trial in this jurisdiction was a rea- 
sonable and proper exercise of its inherent authority to con- 
trol its own docket. For this reason and also because of the 
injury caused this appellee by the six-year pendency of ap- 
pellant’s suit, the District Court’s order should be affirmed. 


Respectfully submitted, 


Ross O’Donoghue 
420 Union Trust Building 
Washington, D. C. 20005 


Attorney for Appellee 
Eugene V. Young 


BRIEF FOR APPELLEE 
WASHINGTON AMERICAN LEAGUE 
BASEBALL CLUB, INC. 
———__ _ __ 
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No. 21,219 
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v. 
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Appellees 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


United Stzies Court of | “Peale 
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1100 Tower Building 
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= OCT 23 1967 Attorney for Appellee 
~ Washington American League 
Baseball Club, Ine, 


for the 0 rot Cotumbdia Ci 


Parss or Byron S. ADAMS PRINTING, INC., WASHINGTON, D.C, 


ES, 


QUESTION PRESENTED 


In the opinion of the appellee, Washington American 
Baseball Club, Inc., the question presented is whether, in 
an action filed in the District Court on September 20, 
1961, by a minority stockholder against a District of 
Columbia corporation, five members of its Board of Di- 
rectors, and three of its employees, in which only the 
Corporation and one of the directors have been served with 
process, the other seven defendants being residents of 
Minnesota, the District Court abused its discretion in or- 
dering, sua sponte, that the action be dismissed as of 


June 1, 1967, with prejudice to further proceedings in the 
District of Columbia, but without prejudice to the plain- 
tiff’s right to pursue his remedy, if any, in any other forum 
which might possibly have jurisdiction. 


INDEX 


Counter-Statement of the Case 
Summary of Argument 


Hicks v. Bekins Moving & Storage Co., et al., 115 F.2d 
406 (CCA 9, 1940 

Link v. Wabash R. Co., 370 U.S. 626 (1962) 

Murphy vy. Washington American League Baseball 
Club, Ine., et al., 116 U.S. App. D.C. 362, 324 F.2d 
BOS 7 (1963) PSS Fe rg ain aie een 2, 3, 8 


League Baseball 
110 U.S. App. D.C. 334, 293 


IN THE 


United States Court of Appeals 


For tHe Disrricr or Conumsiu Crecurr 


No. 21,219 


_—_ 


H. Gaszren Munrry, Appellant 
v. 


Wasiincton American LeaGue BAsEBALL, Cus, Ine., er ax, 


Appellees 


—_~ 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
WASHINGTON AMERICAN LEAGUE 
BASEBALL CLUB, INC. 


COUNTER-STATEMENT OF THE CASE 
This action is a minority stockholder’s derivative suit 
brought chiefly to challenge certain salary increases voted 
by the Board of Directors of the defendant corporation 
for certain of the corporation’s executives and employees, 
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some of whom are also members of the Board. (See 
Murphy v. Washington American League Baseball Club, 
et al, 116 U.S. App. D. C. 362, 324 F.2d 394 (1963) )? 


The complaint in this case was filed September 20, 1961, 
and an amended complaint was filed September 16, 1962. 
(JA 1, 2) The complaint names eight individual defend- 
ants, in addition to the Washington American League 
Baseball Club, Inc. The individual defendants are Calvin 
R. Griffith, who is president of the defendant corporation; 
Thelma R. Haynes, vice president, and assistant treasurer ; 
her husband Joseph W. Haynes, executive vice president; 
Eugene V. Young, treasurer; Oswald L. Bluege, comp- 
troller; Sherrard Robertson, farm director; James K. 
Robertson, concessions director; and William Robertson, 
stadium director. With the exception of the three Robert- 
sons, the individual defendants are also members of the 
board: of directors. Except for Mr. Young, all of the in- 
dividual defendants were residents of Minneapolis, Min- 


nesota, when this suit was filed, and they still reside there, 
and accordingly have never been served with process.” 
Service has been effected only on the defendant corpora- 
tion, (a District of Columbia corporation) and on Mr. 
Young, who is a resident of the District of Columbia. See 
Murphy v. Washington American League Baseball Club, 
Inc., et al, 116 US. App. D.C. 362, 363, 365; Joint Appendix, 


—_—_—_ 
1 This is the third of a series of actions brought by the appellant, on 
various grounds, against the appellee corporation, its officers and directors. 
See Murphy v. Washington American League Baseball Club, Inc., et al., 105 
US. App. D.C. 378, 267 F.2d 655 (1959), cert. den. 361 U.S. 837; Murphy 
v. Washington American League Baseball Club, Inc., et al., 110 U.S. App. 
D.C. 334, 293 F.2d 522 (1961). The appellant was unsuccessful in both of 
these actions. The original complaint in the case at bar was filed approxi- 
mately ninety days after the decision of this Court affirming the judgment 
for the defendant-appellees in Murphy v. Washington American League 
Baseball Club, Inc., et al., 110 US. App. D.C. 334, 293 F.2d 522 (1961). 


2In the interest of accuracy it should be noted that the defendant Joseph 
W. Haynes died January 6, 1967. 
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Murphy v. Washington American League Baseball Club, 
Ine., et al, No. 17,630, pp. 81, 82. 


The complaint alleges that the salary increases which are 
challenged by the appellant were voted by the defendant 
directors on January 31, 1960. (JA 9) The complaint 
prays, among other things, that such salary increases 
amounting in all to approximately $95,500 per year ‘‘be 
decreed improper and that this court may order rescis- 
sion of such action, and repayment of the amounts of said 
increases in salaries to the corporation”. (JA 15) It is 
also demanded that ‘the defendant corporation may be 
liquidated and dissolved and its assets sold and distributed 
among its stockholders, all under the supervision of this 
Court.’”” (JA 16) 


On December 18, 1962 the District Court entered an or- 
der denying the appellant’s motion for a preliminary in- 
junction against payment of the salary increases, 

3) The order of the District 

Court July 18, 1963. 

League Baseball Club, 

324 F.2d 394) A ce 

Court was filed in 

(JA 5) Thereafter 

intervals of six mon 

monses to be issued Seven named defendants who 
had not been served. (JA 5, 6) 

On October 31, 1966, the appellant having allowed six 
months to pass without obtaining alias summonses or 
taking any other action, the case was dismissed by the 
Clerk under Local Rule 13(a). (JA 5) The appellant 
filed a motion to vacate the dismissal and to reinstate the 
cause. (JA 27) The appellees opposed the motion. (JA 
6) On December 9, 1966 the pretrial examiner to whom 
the motion was referred pursuant to Local Rule 9, recom- 
mended that the dismissal be vacated, the cause be rein- 

placed on the General Calendar, and that it be 
marked ‘‘Called’’ as of that date. (JA 31) The case 
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was forthwith calendared and marked ‘‘Called’’. (JA 6) 
The appellees having objected to the recommendation of 
the pretrial examiner, the matter came on for hearing be- 
fore Judge McGuire on January 6, 1967. (JA 6, 32) At 
the hearing before him Judge McGuire pointed out that 
the unserved defendants were residents of Minnesota and 
observed that he would not ‘‘suppose the board of di- 
rectors would follow the club around.’ (JA 33, 37) He 
noted that the case ‘‘can’t be tried’’, (JA 37), that it was 
‘tin the process of incubation”’ (JA 38) and that in any 
event this Court had indicated ‘‘that there wasn’t much 
substance to the suit.”? (JA 34) He concluded that the 
case should be dismissed as of June 1, 1967 unless the 
appellant secured service on the defendants on or before 
that date. (JA 37) An order to this effect was entered 
January 17, 1967. (JA 38) The order provided: 


‘that this cause be and stand as dismissed with prej- 
udice as of June 1, 1967, unless prior to that date the 


plaintiff shall effect service of the summons and 
amended complaint herein upon all of the defendants 
against whom relief is then sought.’’ 


3 Local Rule 9 provides: 
¢¢(i) Mortons (CONTESTED) RErexzep TO PRETRIAL 1 


(1) Examrnzn’s RECOMMENDATION. After consideration of the 
motion, either upon submission or after oral hearing, the Pretrial 
Examiner shall make a recommendation, in writing, for disposi- 
tion thereof. Such recommendation shall become the order of the 
Court unless objections thereto are filed within five days in con- 
formity with subparagraph (2) hereof. 

OssEcTIONS TO EXAMINER’S RECOMMENDATION. Within five 
days from the date of notification of the parties of the Ex- 
aminer’s recommendation, counsel for any party may file with the 
Clerk written objections thereto, serving a copy upon opposing 
counsel, who shall have five days thereafter within which to file 
written opposition to said objections. 

REFERENCE To Motions Jupcr. Objections to the Examiner’s 
recommendation, when filed timely, shall be set down for hearing 
before the Motions Judge, who shall thereupon dispose of the 
matter. 
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On May 22, 1967 the appellant moved the District Court 
to rescind its order of January 17, 1967 and “‘enter an 
order dismissing this action without prejudice because of 
plaintiff’s inability to serve the necessary parties defend- 
ant.”” As one ground of his motion the appellant stated 
that ‘‘plaintiff desires to preserve such rights as he may 
have to proceed in another jurisdiction against defendants 
whom he has been unable to serve with process in this 
jurisdiction.”? (JA 39) This motion came on for hearing 
before Judge McGuire on May 24, 1967. At this time he 
stated (JA 42, 43): 


* ° * ° se o * e * 
“‘What I meant to Say, gentlemen, is the case is dis- 
missed as far as this court is concerned if he hadn’t 
served process on the individuals concerned as of 
June Ist, but I can’t intend to preclude suit in Minne- 
sol ? 


Responding to these statements counsel for the appellant 
said that ‘‘this would solve it from my point of view, with- 
out prejudice with the right of the plaintiff to sue in an- 
other jurisdiction”. (JA 44) Finally, Judge McGuire 
stated that his action in dismissing the cause in the Dis- 
trict of Columbia was predicated ‘“‘apon the reasoning of 
the court in the Meader case, and general (sic) rule 13, 
and 14(b).”” (JA 44) On the same day he filed an opin- 
ion and order qualifying the order of January 17, 1967 as 
follows: 


“The term ‘with prejudice’ was and is intended to 
mean that as far as proceedings in this jurisdiction 
are concerned, the case stands dismissed, without 
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prejudice however, to the plaintiff’s right to pursue 
his remedy, if he has any, In any other forum which 
might possibly have jurisdiction. 

“The motion, therefore, is granted to the extent of 
the qualification herein referred to and the cause 
stands dismissed accordingly.’’ (JA 45) 


SUMMARY OF ARGUMENT 


The challenged order was a reasonable exercise of the 
Court’s discretion pursuant to its inherent power, with- 
out reference to Rule 41 FRCP or Local Rule 13. The ap- 
pellant filed his action September 20, 1961, naming seven 
defendants whom he knew to be residents of Minnesota. 
It was impossible to obtain service on these defendants 
and the appellant knew it. There was no occasion for the 
defendants to come to the District of Columbia and no 
requirement that they do so. The record does not sup- 
port the charge that they have evaded service. Dismissal 
of this vain and futile litigation, which will never come to 
trial, was therefore reasonable. The District Court also 
properly considered the fact that this Court has indicated 
serious doubt as to whether the appellant’s action should 
be maintained in the District of Columbia. Furthermore, 
at the time the District Court entered its order the appel- 
lant’s counsel apparently agreed that it was a reasonable 
exercise of the Court’s discretion. Finally, no showing of 
injury to the appellees by reason of delay is necessary, 
because the law presumes injury. In any event an equity 
action seeking to restore the status quo of seven years ago 
is fatally stale. 


ARGUMENT 


The order of the District Court should be sustained as 
an exercise of the Court’s inherent power, within the 
bounds of a sound discretion, without reference to Rule 41, 
FRCP or Local Rule 13. That the Court has such in- 
herent power and may exercise it, even in the absence of a 
motion by a defendant, is clear. Link v. Wabash R. Co., 
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370 U.S. 626 (1962) ; Slavitt v. Meader, 107 US. App. D.C. 
396, 278 F.2d 276, cert. den. 364 U.S. 831 (1960) ; Shotkin 
v. Westinghouse Electric & Mfg. Co., 169 F.2d 825 (CCA 
10, 1948); Hicks v. Bekins Moving & Storage Co., et al., 
115 F.2d 406 (CCA 9, 1940) ; see Waterman v. Nelson, 195 
F.2d 523 (CCA 2, 1952). It is also clear from the Court’s 
remarks that it was acting in the exercise of its inherent 
power. (See JA 44; JA 32-38). 


The challenged order was a reasonable exercise of the 
Court’s discretion. The appellant filed his action Septem- 
ber 20, 1961. At that time seven of the eight individual 
defendants were residents of Minnesota and the appellant 
knew it. He also must have known that there was little 
likelihood that he could obtain service on these defend- 
ants in the District of Columbia. Plainly, with the possible 
exception of Mr. Griffith, President of the Corporation, 
the defendants were not required to come to the District 
of Columbia in the performance of their duties. More- 
over, there is no rule of law that requires a named de- 
fendant to travel a thousand miles from his home in order 
to make it more convenient for a plaintiff to sue him. If 
there were such a rule, then any plaintiff could compel 
nonresident directors to appear by the simple expedient 
of challenging their actions in any jurisdiction where the 
corporation might be found and sued. The appellant’s 
charge that the defendants are evading service is not 
justified by the law or the facts. 


For reasons best known to himself the appellant 
filed an action which on its face showed that it would 
never be brought to trial. Although the appellant nursed 
a spark of life in his moribund lawsuit by semi-annual 
administration of artificial resuscitation, in 1967 he was no 
nearer to trial than he was when he began, in 1961; and 
there was no prospect that his situation would ever im- 
prove. In these circumstances, after five years and eight 
months without progress, the District Court quite prop- 
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erly concluded that its docket should be cleared of this 
dead wood. 


In exercising his discretion the District Judge had be- 
fore him, and properly considered, the fact that this 
Court in Murphy v. Washington American League Base- 
ball Club, Inc., et al, 116 U.S. App. D.C. 362, 324 F.2d 394, 
indicated serious doubt as to whether the appellant’s 
action should be maintained in the District of Columbia. 
In that case the Court said: 


“Tt must further be noted that the so-called ‘Griffith- 
Robertson beneficiaries,’ whose salary increases are 
sought to be enjoined and rolled back, have not been 
served with process. They are not before the court. 
They may well be necessary parties in any litigation 
seeking to enjoin salary payments to them, compare 
Balter v. Ickes, 67 App. D.C. 112, 89 F.2d 856, cert. 
denied, 301 U.S. 709, 57 S. Ct. 941, 81 L. Ed. 1363 
(1937), though this has not been argued to us and 
we do not pass on the point. We also note that the 
District Court can on its own motion—or otherwise— 
consider whether this case is properly triable in this 
jurisdiction, under the doctrine of forum non con- 
veniens. Cf. Koster v. Lumbermens Mutual Co., 330 
US. 518, 67 S. Ct. 828, 91 L. Ed. 1067 (1947); Gross 
v. Owen, 95 U.S. App. D.C. 222, 221 F.2d 94 (1955). 
Transfer to a Federal court sitting in Minnesota, 
where the ‘Griffith-Robertson beneficiaries’ reside, 
may perhaps be possible. Cf. 28 U.S.C. 1401, 1695; 
Schoen v. Mountain Producers Corp., 170 F.2d 707, 
5 ALR. 2d 1226 (3d Cir., 1948); Montro Corp. v. 
Prindle, 105 F. Supp. 460 (S.D.N.Y. 1952). If not, 
the courts of Minnesota would seem to offer an ap- 
poe forum, see Tasler v. Peerless Tire Co., 144 

inn. 150, 174 N.W. 731 (1919), though again this is 
a point we need not decide. We mention these matters 
because they may well have entered—and properly 
so—into the District Judge’s thinking when he con- 
sidered whether or not to exercise his discretion in 
favor of the plaintiff-appellant. Cf. Marcello v. 
Kennedy, 114 U.S. App. D.C. 147, 312 F.2d 874 (1962) 
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cert. denied, 373 U.S. 933, 83 S. Ct. 1536, 10 L. Ba. 2a 
692 (1963).??4 


It is important to note that the appellant’s motion, 
which resulted in the final order challenged on this appeal, 
was that the District Court should “Center an order dis- 
missing this action without prejudice because of plain- 
tiff’s inability to serve the necessary parties defendant.’’ 
(JA 39) The Court granted the appellant’s motion in 
part by restricting the dismissal with prejudice to the 
District of Columbia, leaving the appellant free to pro- 

i he should have done in the first 

. (JA 45) It appears that counsel for the appel- 

lant then believed that this disposition was a reasonable 

exercise of the Court’s discretion. Thus counsel stated: 

“This would solve it from my point of view, without 

prejudice with the right of the plaintiff to sue in another 

jurisdiction.” (JA 44) Apparently the appellant has 

now changed his position, contending that he should have 

the right to renew this futile lawsuit in the District of 
Columbia. 


The appellant argues that there is no showing of injury 
to the appellees by reason of the delay in bringing this 
case to trial. (Appellant’s brief, pp. 17, 18) No such 
showing is necessary because the law will presume injury 
from unreasonable delay. (Hicks v. Bekins Moving & 
Storage Co., 115 F.2d 406 (CCA 9, 1940)) It is sub- 
mitted in any event that an equity action seeking to “roll 
back?’ salary increases that were voted more than seven 
years ago is fatally stale. 


In short, the appellant seeks to maintain a vain and 
futile action in a jurisdiction where it will never come to 


4It may be added that although the appellant took a number of depositions 
and engaged in other discovery Proceedings, and although he himself testified 
at length on deposition, he has yet to produce any substantial evidence to 
support his claim for relief, 
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trial. In a proper and reasonable exercise of its discre- 
tion the District Court put an end to this excursion into 
futility, leaving the appellant free to take his case else- 
where, if he has any case. It is submitted that the order 
of the District Court should be affirmed. 


Respectfully submitted, 


Rocer Ross 
1100 Tower Building 
Washington, D. C. 20005 
Attorney for Appellee 
Washington American League 
Baseball Club, Inc. 


